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INTHEMATTEROFTHEEXPROPRIATIONACT,BEINGCHAPTERE-13OFTHE
REVISEDSTATUTESOFALBERTA,2000ANDAMENDMENTSTHERETO;

ANDINTHEMATTEROFTHEINTENDEDEXPROPRIATIONBYREGIONAL
MUNICIPALITYOFWOODBUFFALOOF:

PARCEL1:FIRSTLY:

PLAN616AO
BLOCK13
LOTS4AND5
EXCEPTINGTHEREOUTALLMINESANDMINERALS

SECONDLY:

PLAN616A0
BLOCK13
THEWESTERLY25FEETTHROUGHOUTOFLOT6DESCRIBEDAS
FOLLOWS:
COMMENCINGATTHENORTHWESTERLYCORNERTHEREOF,
THENCESOUTHEASTERLYALONGTHENORTHEASTERLY
BOUNDARYADISTANCEOF25FEET,THENCESOUTHWESTERLY
ANDPARALLELTOTHENORTHWESTERLYBOUNDARY
TOITSINTERSECTIONWITHTHESOUTHWESTERLYBOUNDARY,
THENCENORTHWESTERLYALONGTHESOUTHWESTERLY
BONDARYADISTANCEOF25FEETTOTHENORTHWESTERLY
BONDARY,THENCENORTHEASTERLYALONGTHESAID
NORTHWESTERLYBOUNDARYTOTHEPOINTOF
COMMENCEMENT
EXCEPTINGTHEREOUTALLMINESAN])MINERALS

PARCEL2:PLAN616AO
BLOCK13
LOTS1to3INCLUSIVE
EXCEPTINGTHEREOUTALLMINESANDMINERALS

PARCEL3:FIRSTLY:

PLAN616AO
BLOCK13
LOT18
EXCEPTINGTHEREOUTALLMINESANDMINERALS

SECONDLY:

PLAN616AO
BLOCK13
LOT19
EXCEPTINGTHEREOUTALLMINESANDMINERALS
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ANDINTHEMATTERofNoticesofObjectiontothesaidintendedexpropriationsfiledby:

I.WithrespecttoParcel1,
a.WWTHOLDINGSLTD.,and
b.KIMR.WOLFFPROFESSIONALCORPORATIONandJ.RYANTAITINGER

PROFESSIONALCORPORATIONcarryingonbusinessunderthefirmnameandstyleof
“WOLFFTAITINGERLLP”;

2.WithrespecttoParcel2,
a.ALBERTAFOODSERVICESINC.and
b.FDCBRANDSINC.;and

3.WithrespecttoParcel3,
a.TREITHOLDINGS3CORPORATION,
b.1179216ALBERTALTD.,and
c.KEGRESTAURANTSLTD.

ANDINTHEMATTERofanInquiryinrespectthereofpursuanttotheprovisionsofthesaidActby
LARRYP.CARR,Q.C.asInquiryOfficerappointedtoconductthesaidInquirybytheMinisterof
JusticeandAttorney-GeneralfortheProvinceofAlberta,asrepresentedbyClaraCerminara,Barrister
andSolicitor.

REPORTOFTHEINQUIRYOFFICER

BEFORE:LARRYP.CARR,Q.C.

HELDAT:JubileeCentre
MunicipalBuilding(CityHall)
9909FranklinAvenue
FortMcMurray,AlbertaT9H2K4

HELDON:Monday,March4,2013toThursday,March7,2013

APPEARINGFOR:REGIONALMUNICIPALITYOFWOODBUFFALO

SHEILAMcNAUGHTAN,Q.C.and
NICKPARKER
ReynoldsMirthRichards&FarmerLLP
Barristers&Solicitors
3200ManulifePlace
10180-101Street
Edmonton,ABT5J3W8

APPEARINGFOR:WWTHOLDINGSLTD.,andKIMR.WOLFFPROFESSIONAL
CORPORATIONandJ.RYANTAITINGERPROFESSIONAL
CORPORATIONcarryingonbusinessunderthefirmnameandstyle
of“WOLFFTAITINGERLLP”
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DANIELA0’CALLAGHAN
ProwseChowneLLP
Barristers&Solicitors
1300,10020-lOlAAvenue
EdmontonABT5J3G2

APPEARINGFOR:ALBERTAFOODSERVICESINC.andFDCBRANDSINC

MICHAELA.MARION
BordenLadnerGervaisLLP
Barristers&Solicitors
CentennialPlace,EastTower
1900,520-3rdAveSW
CalgaryABT2P0R3

APPEARINGFOR:TREITHOLDINGS3CORPORATION

JUDSONE.VIRTUEandD.AARONSTEPHENSON

NortonRoseCanadaLLP
Barristers&Solicitors
4003rdAvenueSW
Suite3700
CalgaryABT2P4H2

APPEARINGFOR:1179216ALBERTALTD.,andKEGRESTAURANTSLTD.

DONALDP.MALLON,Q.C.
ProwseChowneLLP
Barristers&Solicitors
1300,10020-lOlAAvenue
EdmontonABT5J3G2

PURPOSEANDINITIATINGPROCEDURES

TheseareintendedexpropriationsbytheRegionalMunicipalityofWoodBuffalo(alternatelyreferred

toasthe“ExpropriatingAuthority”orthe“Municipality”)ofthefollowinglands:

PARCEL1FIRSTLY:

PLAN616AO
BLOCK13
LOTS4AND5
EXCEPTINGTHEREOUTALLMINESANDMINERALS
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SECONDLY:

PLAN616A0
BLOCK13
THEWESTERLY25FEETTHROUGHOUTOFLOT6DESCRIBEDAS

FOLLOWS:
COMMENCINGATTHENORTHWESTERLYCORNERTHEREOF,

THENCESOUTHEASTERLYALONGTHENORTHEASTERLY

BOUNDARYADISTANCEOF25FEET,THENCESOUTHWESTERLY

ANDPARALLELTOTHENORTHWESTERLYBOUNDARY

TOITSINTERSECTIONWITHTHESOUTHWESTERLYBOUNDARY,

THENCENORTHWESTERLYALONGTHESOUTHWESTERLY

BONDARYADISTANCEOF25FEETTOTHENORTHWESTERLY

BONDARY,THENCENORTHEASTERLYALONGTHESAID

NORTHWESTERLYBOUNDARYTOTHEPOINTOF

COMMENCEMENT
EXCEPTINGTHEREOUTALLMINESANDMINERALS

(thesaidlandsbeinghereinsometimesreferredtoasthe“WWTLands“)

WWTHOLDINGSLTD.istheregisteredownerofthesaidlandsandKIMR.WOLFF

PROFESSIONALCORPORATIONandJ.RYANTAITINGERPROFESSIONAL

CORPORATION(“WolffTaitingerLLP”)haveregisteredaleaseinterestinthesaidlandsbywayof

Caveat.

PARCEL2:PLAN616A0
BLOCK13
LOTS1to3INCLUSIVE
EXCEPTINGTHEREOUTALLMINESANDMINERALS

(thesaidlandsbeinghereinreferredtoasthe“A&WLands“)

ALBERTAFOODSERVICESINC.andFDCBRANDSINC.haveaninterestthesaidlandsas

LesseesandasholdersofarightoffirstrefusalbywayofCaveatsregisteredagainstthesaidlands.

PARCEL3:FIRSTLY:

PLAN616AO
BLOCK13
LOT18
EXCEPTINGTHEREOUTALLMINESANDMINERALS
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SECONDLY:

PLAN616A0
BLOCK13
LOT19
EXCEPTINGTHEREOUTALLMINESANDMINERALS

(thesaidlandsbeinghereinreferredtoasthe“KEGParkingLands“)

ThesaidlandsareregisteredinthenameofTREITHOLDINGS3CORPORATION,and1179216

ALBERTALTD.andKEGRESTAURANTSLTD.havealeaseholdinterestinthesaidlands

registeredbywayofCaveat.

Theregisteredownersandtheownersofleaseholdinterestaresometimesindividuallyreferred

toasan“Owner”andcollectivelyasthe“Owners”.

TheWWTLands,A&WLands,andKEGParkingLandsaresometimeshereincollectively

referredtoasthe“ExpropriationLands”.

NoticesofIntentiontoExpropriate,datedDecember12,2012,wereregisteredagainsttheExpropriation

LandsonDecember17,2012.

NoticesofObjectiontothesaidIntendedExpropriationswerefiled:

(a)WithrespecttotheWWTLands,byWWTHOLDINGSLTD.andWOLFFTAITINGERLLP,by

theirsolicitorDonaldP.Mallon,Q.C.ofProwseChowneLLP,onJanuary7,2013;

(b)WithrespecttotheA&WLands,byALBERTAFOODSERVICESINC.andFDCBRANDSINC.,

bytheirsolicitorsMichaelA.MarionandSharonE.BorglandofBordenLadnerGervaisLLP,on

January11,2013;and

(c)WithrespecttotheKEGParkingLands,byTREITHOLDINGS3CORPORATIONbytheir

solicitorJudsonVirtueofNortonRoseCanada,onJanuary9,2013,andby1179216ALBERTALTD.

andKEGRESTAURANTSLTD.bytheirsolicitorDonaldP.Mallon,Q.C.ofProwseChowneLLP,

onJanuary7,2013.

TheNoticesofIntentiontoExpropriatestatedthat:

“2.Thenatureoftheinterestinthelandtobeexpropriatedis:FeeSimple,together

withallrights,titles,andinterestinandtothelandsofallownersandpersonswith

interestinorpossessionoroccupationofthelandsandallinterestofanykind.”

“3.Theworkorpurposeforwhichtheinterestinthelandisrequiredis:

Constructionofasportsandentertainmentfacility.”

TheMinisterofJusticeandAttorney-GeneralfortheProvinceofAlberta,asrepresentedbyClara

Cerminara,BarristerandSolicitor,LegalServices,pursuanttoandinaccordancewiththeprovisionsof

thesaidActandRegulationsthereunder,appointedonJanuary17,2013,LarryP.Carr,Q.C.asthe

InquiryOfficertoconductanInquirywithrespecttotheintendedexpropriationoftheExpropriationLands,

pursuanttoandinaccordancewiththeprovisionsofthesaidActandRegulationsmadethereunder.

ByOrderdatedthe1stdayofFebruary,2013,ClaraCerminara,BarristerandSolicitor,LegalServices,
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beingsatisfiedthatitwasjustandequitabletodoso,extendedby30daysthetimeforLarryP.Carr,

Q.C.tomakehisreportwithrespecttothesaidintendedexpropriations.

EachpartywasrequestedintheNoticeofInquirytofilewiththeInquiryOfficerandeachofthemwith

theothers,awrittenbriefoftheirrespectivecase,togetherwithallmaps,plans,studiesanddocuments,

andanyothermaterialintendedtobepresentedinevidenceattheInquiry.Abriefwasfiledwiththe

InquiryOfficerbytheExpropriatingAuthority,andbyeachofthesolicitorsfortheOwners.

TheInquiryproceededatthesaidtimeandplace.

PreliminaryMatters

Asapreliminarymatter,Ms.McNaughtan,counselfortheExpropriatingAuthority,notedthatintheir

brief,someofthecounselfortheOwnersquestionnedthelegalityandthevalidityofthese

expropriationproceedings,baseduponnoncompliancewiththeprovisionsoftheMunicipal

GovernmentAct,andrequestedwhetherthiswouldbeanissueintheseproceedings.Inreply,the

InquiryOfficerstatedthatcompliancewiththeMunicipalGovernmentActandotherlegislationmaybe

anissueasnoncompliancewithsuchlegislationmaygototheissueoffairness.

II.SUMMARYOFEVIDENCEADDUCEDATTHEHEARING

A.Exhibits

Exhibit1BriefoftheRegionalMunicipalityofWoodBuffalodatedFebruary25,2013,withthe

followingdocumentsattachedthereto:

TABI—DraftFortMcMurrayArenaBlockTestFitdated20120921,preparedbylBI

Group.

TAB2—CityCentreAreaRedevelopmentPlan—BylawNo.12/003datedFebruary

2012.

TAB3—ArenaLocationPlanning,preparedbyPWC.

TAB4—RequestforInterest—MasterDeveloperforRegionalEventsCentreand

EntertainmentDistrict—QU2591.

TAB5—RegionalMunicipalityofWoodBuffaloMunicipalDevelopmentPlan,By

LawNo.11/027datedOctober2011.

TAB6—CityCentreRedevelopmentSportsandEntertainmentArenaPresentation

datedFebruary—March2013.

TAB7—AerialPhotoshowingSportsandEntertainmentSiteOutline.

TAB8—LetterfromReynoldsMirthRichards&FarmertoMichaelMariondated
February20,2013.

TAB9—RegionalMunicipalityofWoodBuffaloCouncilReport,meetingdateof
January22,2013—2013DentureBorrowingforNewandPreviouslyApprovedCapital

Projects.
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TAB10—CityCentreActionProgram—CatalystProjects—AdministrativeBriefing

datedMay15,2012.

TAB11—LetterfromBobCampbellProfessionalCorporationtoMarcelUlliacwith

RegionalMunicipalityofWoodBuffalodatedOctober4,2012.

TAB12—ApplicationforOrderConfirmingSalefiledbyDemiantschukMilleyBurke

&HoffingerLLPinCourtofQueen’sBench,CalgaryonApril16,2012,andAffidavit

ofAbbySteinburgfiledbyDemiantschukLequierBurke&HoffingerLLPinCourtof

Queen’sBench,CalgaryonApril16,2012.

TAB13—CorrespondencestatingthatthePersonalResumesSectionwasomittedby

theRegionalMunicipalityofWoodBuffalo,andRequestforInterest-Master

DeveloperforRegionalEventsCentreandEntertainmentDistrict—QU2591dated

April9,2011,preparedbyIntagratedTeamSolutions(iTS).

TAB14—Correspondencestatingthatpage82totheendofthedocumenthasbeen

omittedbytheRegionalMunicipalityofWoodBuffalo,andResponsetoRequestfor

InterestforMasterDeveloperforRegionalEventsCentreandEntertainmentDistrict—

QU2591—datedApril29,2011,preparedbyTheGlobal-WAMConsortium.

TAB15—OriginalResponsetoRequestforInterestforRegionalEventsCentreand

EntertainmentDistrict-submittedbyForumEquityPartnersInc.datedApril25,2011.

TAB16—Correspondencestatingthatpage13—24and98totheendofthedocument

hasbeenomittedbytheRegionalMunicipalityofWoodBuffalo,andResponseto

RequestforInterestforMasterDeveloperforRegionalEventsCentreand

EntertainmentDistrict—RFINo.QU2591datedApril27,2011,submittedby

ClearwaterConsortium.

Exhibit2BriefofProwseChowneLLPdatedFebruary25,2013withthefollowingdocuments

attachedthereto:

TAB1—LeaseAgreementbetween569036AlbertaLtd.and771065AlbertaLtd.dated

September1,1998.

TAB2—CaveatForbiddingRegistration—claiminginterestsinthe“Lands”-signedby

KegRestaurantsLtd.onNovember25,1998,anAffidavitinSupportofCaveat-

signedbyStuartF.Blyth,BarristerandSolicitordatedNovember25,1998,Non

DisturbanceAgreementbetweenRoyalBankofCanada,771065AlbertaLtd.andKeg

RestaurantsLtd.datedOctober1,1998,andLandlord’sAgreementbetween569036

AlbertaLtd.,771065AlbertaLtd.,andKegRestaurantsLtd.datedOctober1,1998.

TAB3—LeaseExtensionandAmendmentAgreementbetweenTheNomadInnInc.

and771065AlbertaLtd.datedJanuary1,2004.

TAB4-LeaseExtensionandAmendmentAgreementbetweenTheNomadInnInc.

and1179216AlbertaLtd.datedJanuary1,2009.

TAB5—Letterfrom1179216AlbertaLtd.toAmiC.Thorsteinson,CEOofTemple

RealEstateInvestmentTrustandRobertLeoppskywithRegionalOperationsManager

forWesternCanadawithAtlificHotels&Resorts—LeaseRenewelandProposalfor
ExpansionofLeasesPremisesforNomadInnInc.datedOctober25,2012.
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TAB6—ExcerptoflettertoRobertLeoppkywithAtlificHotelsandResorts-

confirmationof1179216AlbertaLtd.enteringintoaLeaseRenewalwithNomadInn
Inc.datedSeptember6,2012,andletterfromTempleRealEstateInvestmentTrustto
KevinPersonof1179216AlbertaLtd.—LeaseRenewalandExpansionoftheKeg
RestaurantattheNomadInndatedOctober22,2012.

TAB7—LetterfromAndreaB.ChrenekofLewis&ChrenekLLPtoArniC.
ThorsteinsonandAtlificHotelsandResortsreLeaseRenewalandProposalfor
ExpansionofLeasePremises—NomadMotorInn.

TAB8—NoticeofIntentiontoExpropriatebyRegionalMunicipalityofWoodBuffalo
datedDecember12,2012.

TAB9—NoticeofObjectiontoExpropriationsubmittedbyKegRestaurantsInc.dated
January7,2013.

TAB10-NoticeofObjectiontoExpropriationsubmittedby771065AlbertaLtd.dated
January7,2013.

TAB11—CorporateSearchfor1179216AlbertaLtd.fromAlbertaCorporateRegistry

byProwse&ChowneLLPdatedFebruary22,2013.

TAB12—30photographsoftheNomadInn,theKegRestaurant,theKegParking
Lands,andsurroundingarea.

Exhibit3BriefofBordenLadnerGervaisLLPdatedFebruary25,2Ol3withthefollowing
documentsattachedthereto:

TABA—CommercialLeaseAgreementbetweenCankoGroupLtd.andTheFulmer
DevelopmentCorporation&ALBERTAFOODSERVICESINC.datedApril23,2003,
AffidavitofYuriFulmerverifyingcorporatesigningauthorityforTheFulmer
DevelopmentCorporationdatedApril28,2003,andAffidavitofExecution—J.Ryan
TaitingerdatedApril28,2003.

TABB—DraftFortMcMurrayKinsmenClub—MajorPerformaceArenaFeasibility
AnalysisandBusinessPlan,preparedbyRandallConradandAssociatesLtd.in
associationwithBarrRyderArchitectsandPlanners,datedNovember6,2006.

TABC—LowerTownsiteAreaRedevelopmentPlan—RegionalMunicipalityofWood
Buffalo—By-LawNo.09/016,datedMay29,2006.

TABD—LetterfromBordenLadnerGervaistoSheilaMcNaughtan,Q.C.with
ReynoldsMirthRichards&FarmerLLP—ProposedExpropriationofPlan616A0,
Block13,LotIto3datedFebruary15,2013.

TABE—Correspondencestatingthatpage13—24and98totheendofthedocument
hasbeenomittedbytheRegionalMunicipalityofWoodBuffalo,andResponseto
RequestforInterestforMasterDeveloperforRegionalEventsCentreand
EntertainmentDistrict—RFINo.QU2591datedApril27,2011,submittedby
ClearwaterConsortium.

TABF-Correspondencestatingthatpage82totheendofthedocumenthasbeen
omittedbytheRegionalMunicipalityofWoodBuffalo,andResponsetoRequestfor
InterestforMasterDeveloperforRegionalEventsCentreandEntertainmentDistrict—

QU2591—datedApril29,2011,preparedbyTheGlobal-WAMConsortium.

TABG-CorrespondencestatingthatthePersonalResumesSectionwasomittedbythe
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RegionalMunicipalityofWoodBuffalo,andRequestforInterest-MasterDeveloper
forRegionalEventsCentreandEntertainmentDistrict—QU2591—datedApril9,2011,
preparedbyIntagratedTeamSolutions(iTS).

TABH—RegionalMunicipalityofWoodBuffalo—CityLandUseBy-Law.

TABI—UnapprovedMinutesofMeetingoftheCounciloftheRegionalMunicipality
ofWoodBuffaloheldonTuesday,February12,2013.

TABJ-CityCentreActionProgram—CatalystProjects—AdministrativeBriefing
datedMay15,2012.

TABK-ApprovedMinutesofMeetingoftheCounciloftheRegionalMunicipalityof
WoodBuffaloheldonTuesday,November27,2013.

TABL-NoticeofIntentiontoExpropriatesubmittedbyRegionalMunicipalityof
WoodBuffalodatedDecember12,2012.

TABM—LetterfromSheilaMcNaughtan,Q.C.withReynoldsMirthRichards&
FarmerLLPtoAlbertaFoodservicesInc.—ProposedExpropriationofPlan616A0,
Block13,Lot1to3fromCankoGroupLtd.datedDecember18,2012.

TABN—RegionalMunicipalityofWoodBuffalo—2013ProposedBudget&Financial
Plan.

TAB0—EmailfromSheilaMcNaughtan,Q.C.withReynoldsMirthRichards&
FarmerLLPtoDanielaO’CallaghanwithProwseChowneLLP,MichaelMarion,and
JudVirtuewithNortonRoseCanada—RegionalMunicipalityofWoodBuffalo
Expropriations—InquiryHearingsdatedFebruary15,2013.

TABP-LetterfromSheilaMcNaughtan,Q.C.withReynoldsMirthRichards&
FarmerLLPtoDonMallonwithProwseChowneLLP,JudVirtuewithNortonRose
Canada,andMikeMarionwithBordenLadnerGervaisLLP-RegionalMunicipalityof
WoodBuffaloExpropriationsdatedFebruary25,2013.

TABQ
-LetterfromSheilaMcNaughtan,Q.C.withReynoldsMirthRichards&

FarmerLLPtoSharonBorgiandwithBordenLadnerGervaisLLP-Expropriationof
Plan616A0,Block13,Lot1to3datedJanuary23,2013.

TABR-ApprovedMinutesofMeetingoftheCounciloftheRegionalMunicipalityof
WoodBuffaloheldonTuesday,July10,2012.

TABS-MinutesofMeetingoftheCounciloftheRegionalMunicipalityofWood
BuffaloheldonTuesday,December11,2012.

TABT—LetterfromBobCampbellProfessionalCorporationtoMarcelUlliac—Canko
GroupLtd.datedOctober4,2012.

TABU-LetterfromSheilaMcNaughtan,Q.C.withReynoldsMirthRichards&
FarmerLLPtoAlbertaFoodservicesInc.—ProposedExpropriationofPlan616A0,
Block13,Lot1to3datedNovember16,2012,andEngagingResidents:Guidelines
forPublicParticipation—Planning&Development—RegionalMunicipalityofWood
Buffalo—datedSeptember2006,version1.1,preparedbyStrategicPlanningand
PolicyDivision-RegionalMunicipalityofWoodBuffalo.

TABI—ExpropriationActoftheProvinceofAlberta—RevisedStatuesofAlberta
2000,ChapterE-13,currentasofOctober1,2011.
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TAB2—CaseLaw—TorontoAreaTransitOpeningAuthorityv.DellHoldingsLtd.—

SupremeCourtofCanada—October91996/January301997.

TAB3—CaseLaw—Parkinsv.TheQueenInRightofOntarioetal.—OntarioCourtof

Appeal—April27,1978.

TAB4—ReportofInquiryOfficer—IntendedExpropriationbytheTownofWestlock,

AlbertaheldonTuesday,June19,2001,preparedbyRexM.Nielson,ESQ.datedJune

28,2001.

TAB5-ReportofInquiryOfficer—IntendedExpropriationbyHerMajestytheQueen

inRightoftheProvinceofAlbertaasrepresentedbytheMinisterofTransportation—

heldinMayerthorpe,AlbertaonFriday,May31,2002,preparedbyRexM.Nielson,

ESQ.datedJune3,2002.

TAB6-ReportofInquiryOfficer—IntendedExpropriationbytheCityofCalgary,

Alberta—heldintheProvincialCourtofAlberta,CalgaryCourtsCentreonThursday,

January24,2008andFriday,January25,2008,preparedbyRexM.Nielson,ESQ.

datedJanuary31,2008.

TAB7-ReportofInquiryOfficer—IntendedExpropriationbytheCityofCalgary,

Alberta—heldintheProvincialCourtofAlberta,CalgaryonTuesday,May3,2005,

preparedbyRexM.Nielson,ESQ.datedMay9,2005.

TAB8—CaseLaw—Kametal.andOntarioHydroetal.—OntarioCourtofAppeal—

June14,1977.

TAB9—LandCompensationReport—CardstonMunicipalHospitalDistrictNo.5—

K.J.Boyd,Chairman,J.C.Molaro,andH.M.Ostrom—datedSeptember23.1975.

TAB10-ReportofInquiryOfficer—IntendedExpropriationbytheCityofEdmonton,

AlbertaofPlan1820AX,Block5,Lot2exceptingthereoutallcoal.—Noticeof

ObjectionfiledbyMichaelWildandJohnVillanyi—heldintheProvincialCourtof

Alberta,EdmontononWednesday,June16,2004andThursday,June17,2004,

preparedbyLarryP.Carr,Q.C.datedJuly8,2004.

TAB11—ReportofJudicialCommitteeofthePrivyCouncil—Campbelletal.v

MunicipalCouncilofSydneyandHughesMotorService,Limitedv.Municipal

CouncilofSydneydatedDecember5,1924.

TAB12-ReportofInquiryOfficer—IntendedExpropriationbyHerMajestythe

QueeninRightoftheProvinceofAlbertaasrepresentedbytheMinisterof

Infrastructure—heldattheJohnJ.BowlenBuildingonTuesday,February10to

Thursday,February12,2004,preparedbyLarryP.Carr,Q.C.datedMarch4,2004.

TAB13--ReportofInquiryOfficer—IntendedExpropriationbytheCityofCalgary,

AlbertaofPlan6563HU,Block13,Lot19exceptingthereoutallminesandminerals—

heldintheProvincialCourtofAlberta,CalgaryonWednesday,April26,2006,

preparedbyRexM.Nielson,ESQ.datedMay16,2006.

Exhibit4BriefofNortonRoseCanadaLLPdatedFebruary25,2013withthefollowing

documentsattachedthereto:

TAB1-CaseLaw—DellHoldingsLtd.v.TorontoAreaTransitOperatingAuthority—

SupremeCourtofCanada—heardonOctober9,1996—JudgmentdatedJanuary30

1997.
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TAB2—CaseLaw—Teubnerv.Ontario(MinisterofHighways)—OntarioCourtof

Appeal—JudgmentdatedMarch10,1965.

TAB3—CaseLaw—Rv.Lee—ExchequerCourtofCanada—JudgmentdatedMarch6,

1917.

TAB4—AlbertaGovernmentServices,LandTitlesOffice—DocumentRegistrationNo.

122414643—NoticeofIntentiontoExpropriatebyRegionalMunicipalityofWood

BuffalodatedDecember12,2012,andAlbertaGovernmentServices,LandTitlesOffice

—DocumentRegistrationNo.122414642—NoticeofIntentiontoExpropriateby

RegionalMunicipalityofWoodBuffalodatedDecember12,2012.

TAB5—CityCentreAreaRedevelopmentPlan—By-Law12/003datedFebruary2012.

TAB6—AerialPhotoofNomadHotelandsurroundingarea(GoogleMapMaker.)

TAB7—DraftFortMcMurrayArenaBlockTestFitforCityCentreMcMurrayEntity

dated20120921,preparedbyIBIGroup.

TAB8—RequestforInterest—MasterDeveloperforPerformanceCentreand

EntertainmentDistrict—RegionalMunicipalityofWoodBuffalo.

TAB9—Correspondencestatingthatpages82totheendofthedocumenthavebeen

omitted,andRegionalMunicipalityofWoodBuffalo—ResponsetoRequestforInterest

—MasterDeveloperforRegionalEventsCentreandEntertainmentDistrict—QU2591

datedApril29,2011,preparedbyTheGlobal-WAMConsortium.

TAB10—Correspondencestatingthatpages13to24and98totheendofdocument

havebeenomitted,andRegionalMunicipalityofWoodBuffalo—RegionalEvents

CentreandEntertainmentDistrict—RFINo.QU2591,preparedbyClearwater

Consortium.

TABII—ExcerptfromtheExpropriationActoftheProvinceofAlberta—PartI:

ProcedureofExpropriation—Section8oftheAct—Noticeofintentiontoexpropriate

takenfromtheAlbertaCurrenttoGazetteVolume109:2datedJanuary31,2013and

ExcerptfromtheExpropriationActoftheProvinceofAlberta—Part1:Procedureof

Expropriation—Section15oftheAct—Hearingbyinquiryofficertakenfromthe

AlbertaCurrenttoGazetteVolume109:2datedJanuary31.

TAB12—ExcerptfromtheMunicipalGovernmentActoftheProvinceofAlberta—Part

3:SpecialMunicipalPowersandLimitsonMunicipalPowers—Division1:

Expropriation—Section14oftheAct—ExpropriationPowerstakenfromtheAlberta

CurrenttoGazetteVolume109:2datedJanuary31andexcerptfromtheMunicipal

GovernmentActoftheProvinceofAlberta—Part17:PlanningandDevelopment—

Division4:StatutoryPlans—AreaRedevelopmentPlans—Section635oftheAct—Plan

ContentstakenfromtheAlbertaCurrenttoGazetteVolume109:2datedJanuary31.

TAB13—CaseLaw—CityofVictoriav.MacKay—SupremeCourtofCanada—

JudgmentdatedMay14,1918.

TAB14—ReportoftheInquiryOfficer—IntendedExpropriationbytheCityof

Edmonton,Alberta—NoticeofObjectionfiledbyWilliamSokilandRussellSokil—

heldintheProvincialCourtofAlberta,EdmontononThursday,May14,1987and

Friday,May15,1987,preparedbyJamesL.Lewis,ESQ.,Q.C.datedJune2,1987.

TAB15—AerialPhotoofProposedExtentofSports&EntertainmentComplexSite.

Exhibit5DocumentsrelatedtoWWTHoldingsLtd.,andWolffTaitingerLLP
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ExpropriationDocuments

TAB1—NoticeofIntentiontoExpropriatesubmittedbyRegionalMunicipalityof

WoodBuffalodatedDecember12,2012.

TAB2—TrueCopyofNoticeofObjectiontoExpropriationofWWTHoldingsLtd.

submittedbyDonaldP.Mallon,Q.C.withProwseChowneLLPdatedJanuary7,2013.

TAB3-TrueCopyofNoticeofObjectiontoExpropriationofKimR.Wolff

ProfessionalCorporation,J.RyanTaitingerProfessionalCorporation,andWolff

TaitingerLLPsubmittedbyDonaldP.Mallon,Q.C.withProwseChowneLLPdated

January7,2013.

RegisteredDocuments

TAB4—LandTitleCertificate—LincNo.0021023213—ShortLegalDescription:

616A0;13;4-6—TitleNo.173C233datedJanuary2,2013.

TAB5—LeaseExtensionAgreementbetweenWWTHoldingsLtd.andTotalE&P

CanadaLtd.datedMarch9,2011.

TAB6-Blank

TAB7—CorporateSearchforWWTHoldingsInc.fromAlbertaCorporateRegistryby

Prowse&ChowneLLPdatedFebruary21,2013.

CorrespondenceDocuments

TAB8—OffertoPurchasebetweenWWTHoldingsLtd.andRegionalMunicipalityof

WoodBuffalosignedandinitialledonlybyMarcelUlliac,DirectorofLand

AdministrationfortheRegionalMunicipalityofWoodBuffalo,datedJune20,2012.

TAB9—LettertoMarcelUlliac,DirectorofLandAdministrationfortheRegional

MunicipalityofWoodBuffalofromWWTHoldingsLtd.—purchasefromWWT

HoldingsLtd.ofPlan616AO,Block13,Lots4,5andPartofLot6datedJuly4,2012.

TAB10—LettertoKatherineMorianos,MunicipalSolicitorfortheRegional

MuniciplaityofWoodBuffalofromWWTHoldingsLtd.-purchasefromWWT

HoldingsLtd.ofPlan616AO,Block13,Lots4,5andPartofLot6datedAugust13,

2012.

TABII—LettertoWWTHoldingsLtd.fromReynoldsMirthRichards&FarmerLLP

—RegionalMunicipalityofWoodBuffalopurchasefromWWTHoldingsLtd.dated
September21,2012.

TAB12—E-mailtoemirth@rmrf.comfromJ.RyanTaitinger,Q.C.—Expropriating
AuthoritynegotiationswithWWTHoldingsLtd.datedSeptember24,2012at9:39a.m.

TAB13—E-mailreplytoJ.RyanTaitinger,Q.C.withWolffTaitingerLLPfromE.
Mirth,Q.C.withReynoldsMirthRichards&FarmerLLP-ExpropriatingAuthority
negotiationswithWWTHoldingsLtd.datedSeptember24,2012at9:55a.m.

TAB14—E-MailreplytoE.Mirth,Q.C.withReynoldsMirthRichards&FarmerLLP
fromJ.RyanTaitinger,Q.C.withWolffTaitingerLLP-ExpropriatingAuthority
negotiationswithWWTHoldingsLtd.datedSeptember24,2012at11:04a.m.
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TAB15—EmailtoE.Mirth,Q.C.withReynoldsMirthRichards&FarmerLLPfrom

J.RyanTaitinger,Q.C.withWolffTaitingerLLP-ExpropriatingAuthority
negotiationswithWWTHoldingsLtd.datedOctober3,2012at10:07a.m.

TAB16—LettertoI.RyanTaitinger,Q.C.withWolffTaitingerLLPforWWT
HoldingsLtd.fromE.Mirth,Q.C.withReynoldsMirthRichards&FarmerLLP—

RegionalMunicipalityofWoodBuffalopurchasefromWWTHoldingsLtd.dated
October4,2012.

ExpertDocuments

TAB17—KeyPersonnelInformationofJamesJohansen,providedbySchefferAndrew

Ltd:PlannersandEngineers.

TAB18—LettertoDaniela0’CallaghanwithProwseChowneLLPfromJames
Johansen,P.Eng.andSandraPenner,Eng.withSchefferAndrewLtd:Plannersand
Engineers—ExpropriationofPlan6l6AO,Block13,Lot18andPlan616A0,Block
13,Lot19fromTheKegRestaurantsLtd.andPlan616A0,Block13,Lots4and5and
Plan616AO,Block13,Lot6fromWolffTaitingerLLPforFortMcMurrayDowntown
ArenaandEntertainmentComplexbytheRegionalMunicipalityofWoodBuffalo
(ExpropriatingAuthority)datedFebruary27,2013.

TAB19—RegionalMunicipalityofWoodBuffaloCouncilReport—Meetingdateof
November27,2012—Expropriations—RoadExtensions,andSportsEnterainment
Complex.

TAB20—UnapprovedMinutesofaMeetingoftheCounciloftheRegional
MunicipalityofWoodBuffaloheldonTuesday,November27,2012.

TAB21—RegionalMunicipalityofWoodBuffalo—2013CapitalBudgetdated
December11,2012.

TAB22—DraftNo.3—FortMcMurrayKinsmenClub—MajorPerformanceArena
FeasibilityAnalysisandBusinessPlan,datedJuly19,2007,preparedbyRandall
ConradandAssociateLtd.inassociationwithBarrRyderArchitectsandPlanners.

TAB23—RegionalMunicipalityofWoodBuffalo—CityCentreLandUseBy-Law.

TAB24—TrafficImpactAssessmentGuidelinesdatedJanuary2011,preparedbythe
RegionalMunicipalityofWoodBuffalo,EngineeringDepartment.

TAB25—LettertoMichaelMarionwithBordenLadnerGervaisfromSheila
McNaughtan,Q.C.withReynoldsMirth,Richards&FarmerLLP—Regional
MunicipalityofWoodBuffaloProposedExpropriation,datedFebruary20,2013.

TAB26—E-mailtoDanielaO’CallaghanwithProwseChowneLLP,MichaelMarion
withBordenLadnerGervais,JudVirtuewithNortonRoseCanada,andcarboncopyto
Kathrine“Bee”MorianoswiththeRegionalMunicipalityofWoodBuffalofromSheila
McNaughtan,Q.C.ofReynoldsMirthRichards&FarmerLLP—ExpropriationInquiry
Hearing,datedFebruary15,2013at1:27p.m.

TAB27—PrintoutoftheCityofFortMurray,Alberta’sFloodHazardIdentification
Map,providedbyAlbertaEnvironmentandSustainableResourceDevelopment.

Exhibit6RegionalMunicipalityofWoodBuffalo-MunicipallyownedlandswithintheCity
CentreasofFebruary26,2013
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Exhibit7AlternateSitesOverlay-CentralBusinessDistrictFigure5,andAlternateSitesOverlay

Figure6,LowerTownSite,aspreparedbySchefferAndrewLtd.

Exhibit8RegionalMunicipalityofWoodBuffaloRequestforProposalQU2609closingMay12,

2011.

Exhibit9Goal6—WorkingTogether,excerpt(pages142-167)

Exhibit10ThreephotographsshowingdeliverytruckattherearoftheKegRestaurant

Exhibit11ThreeoverlaysshowingparkingstallsfortheNomadHotel

Exhibit12ExchangeofemailsdatedNovember26,2012,betweenKarenGilmoreofFDCCapital

PartnersInc.andSheilaMcNaughtanofReynoldsMirthRichards&FarmerLLP,with

attachedlettersfromSheilaMcNaughtandatedNovember26andNovember16,2012

B.Witnesses

WitnessonBehalfoftheExpropriatingAuthority

1.Mr.RonaldTaylor

Afterbeingdulysworn,Mr.TaylorstatedthathewasSeniorVicePresident,DevelopmentServices,

withArcturusRealtyCorporationandthat,assuch,hehadbeenretainedbytheMunicipality,in

June/July2011,toactasExecutiveDirectorwithrespecttotheimplementationoftheMunicipality’s

MunicipalDevelopmentPlan.Assuch,itishisresponsibilitytoputinplacethenecessaryplanning,

human,andotherresourcesaswellastheprovisionofbudgetsandschedulingwithrespectthereto.

Mr.TaylorsaidthathehadbeeninvolvedintheRealEstatesectorfor30yearsandhadworkedon

manylargescalemixeduseCityCentreredevelopmentsinToronto,NewYork,SanFrancisco,London,

Barcelonaandaswell,BurlingtonandThunderBay,Ontario,Calgary,andVictoria.

ReferringtoTab6ofExhibit1,Mr.Taylorgaveapresentationoftheeventstodateandhiswork

relatingtotheredevelopmentoflandsindowntownFortMcMurraywithrespecttothedevelopmentof

asportsandentertainmentarena.Mr.Taylorstatedthattheplanwastocreateanewliveable

communityforthepeoplewhowillsupportthegrowthbroughtaboutbythedevelopmentoftheoil

sands,referringtochangeindemographicsasmoreworkersrelocatetothearea.HecitedaPrice

WaterhouseCoopers2012studyshowingapotentialquintuplingofworkersandrequiredofficespace

inthenext10-15years,withasimilarincreaseinresidentialdevelopment.Thewitnesstestifiedthatin

ordertoaccommodatethisgrowth,theMunicipalityhasapproveda10-strategyactionplan,oneof

whichistheredevelopmentoftheCityCentre.ItiswiththisinmindthattheExpropriatingAuthority

assembledateamofin-houseexpertsandoutsideconsultantstodeveloptheCityCentreArea

DevelopmentPlan(“CCARP”),underthedirectionofRonTaylorasleadconsultant.TheCCARPplan

wasadoptedbyMunicipalCouncilinFebruary2012.TheExpropriatingAuthorityquicklyfollowed

withtheapprovaloftheCityCentrelandusebylawinApril2012,acknowledgingthatamendments

wouldberequired.

AspartofCCARP,theExpropriatingAuthorityadoptedanumberofcatalystprojectstokickstartthe

development,affirmtheMunicipality’scommitmenttobuildingtheCityCentreandestablish

confidencewithinvestorsanddevelopers.Someoftheseprojects,whicharecurrentlyunderway,
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includetheAirportexpansiontobecompletedin2014,highwayimprovements,waterandwastesystem

expansionandsustainableinfrastructureupgrades(whicharenowcompleteinthedowntownarea).

Comingprojectsareimprovementstothetransitsystemandtriplingtheroadsinthecitygridoverthe

next10years,theeliminationofsurfaceparkinginthedowntownareaandconstructionofthePrairie

LoopBoulevardtogivebetteraccesstotheriverfront.Thewitnesscitedanumberofpoliciesofthe

ExpropriatingAuthority,assetoutinvariousdocuments,including:

-theMunicipalDevelopmentPlan2011whichspeaksofthepromotionofpubliceventsandfestivals

toincreaseexposuretoartsandculture,accessformajorattractions,thehostingoflargenational

andinternationalevents,andthepromotionofactivitiesforsocialinteraction;

-theMunicipalStrategicPlan2012-2016whichspeaksoftherevitalizationoftheCityCentre

throughthedevelopmentofanentertainmentdistrict/performancearenaandincreasedeconomic

developmentopportunitiesincludingcommercialandretailspace;and

-CCARP2012whichspeaksofthedevelopmentofmajornewfacilitiestoencouragesocial,cultural,

art,andsportingactivities,socialinteraction,andencouragementofmixedusecomplexesto

provideahighlevelofconvenienceandamenity.

Specifically,thewitnessreferredtothefollowingpoliciesandactionscontainedintheCCARP:

-5.3.2.1theestablishmentofFranklinAvenueasatransportationcorridorforallmodesof

transportation,theestablishmentofmixedusecommercialandresidentialfacilitiesatbustransfer

pointsalongFranklinAvenue,andafocusondevelopmentsaroundtransitsnodes;

-5.3.2.10developingMacDonaldAvenueasamajorretailandentertainmentcorridor,creating

pedestrianfriendlystreetscape,andensuringbuildingdesignsthatcomplementtheusesand

characterofthestreet;

-5.4.1encouragingawiderangeofculturalandentertainmentshoppinganddiningfacilitiesand

hotelsinthedowntownwithineasywalkingdistance,andfacilitatingthedevelopmentofnew

publicattractionsdowntown,includinganarenatoaccommodatemajorsportsandentertainment

events;

-5.5.1aconcentrationofretailusesalongFranklinandMacDonaldAvenuesandMainStreetandthe

developmentofanarenaincloseproximityasananchorforretailandentertainmentuses;

-5.5.1.3encouragingmoreintensivedevelopmentwestofHardinStreetthroughinfillingofvacant

lotsandredevelopmentofunderutilizedsites;and

-5.5.1.9allowingforintensivemixeduseintheretailandentertainmentcorridoralongMacDonald

Avenue.

Referringtothebenefitsofasportsandentertainmentarena,Mr.Taylorspecifiedthatsuchafacility

wouldfacilitatetheopportunityforyearroundsportseventsandentertainment,wouldenergizethe

urbancoreandserveasananchorforretailandentertainmentactivities,wouldsupportartsandcultural

programsandpubliceventsandfestivals,andwouldintegratewithpedestrianandpublictransportation

tocreateapedestrian-friendlyneighbourhood.ThearenaitselfmayincludeanNHLsizebowlwith

fixedseatingfor7,000to8,000spectators,additionalconcertseatingonthefloor,clubseatingin

corporateboxes,restaurantsandsportsbar,meetingrooms,streetlevelretail,hotelandhospitality

facilities,commercialofficespaces,andfacilitiesforotherspecialevents.
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Astothelocationofthearena,itshouldprovideconnectivitywithadjacentland,enoughopportunities

forcommercial/hotels/retailsandentertainmentdevelopments,highaccessibilitythroughtheFranklin

Avenuetransitway,andadequatelandstoaccommodatetheprogram.Thewitnessdidindicatethat

parkingisamajorissueasitisforecastthatoneinfourpeoplewilldriveandthereneedstobeadrop-

offzoneaswellasparkingremotefromthefacilitysothatpeoplewalkbyretailfacilitiesand

restaurantsandmakeuseofparkingincloserlocatedofficebuildingsduringnon-businesshours,

eveningsandweekends.

Thewitnessindicatedthatarequestforexpressionsofinterestfrompotentialdeveloperswasissuedin

March2011andoutofsevenRespondents,PriceWaterhouseCoopershadshortlistedfourproponents

fortherequestforproposaltobeissueduponthecompletionoflandassemblyinthespringof2013.It

wasstressedbysomeoftheRespondentsandbyPriceWaterhouseCoopers,thattohaveasuccessful

RFP,itwouldbedesirabletohaveidentifiedandpurchasedthelandstobeusedpriortothereleaseof

theRFP.Heindicatedthatthesiteistobefullyacquiredbytheendof2013toallowfordemolition

andremediationinordertopermitaconstructionstartinearly2014.

WithrespecttotheSpecificlocationofthearena,Mr.TaylortestifiedthattheCCARPdidnot

recommendanyspecificsite,inordernottoprejudicetheacquisitionoflandsbyExpropriating

Authority.Thestatedcriteriaincludedthatthesitemustbeaccessiblebypublictransit,locatedon

MacDonaldAvenueandinthecentralbusinessdistrict.Hestatedthatinfact,threesiteswould

potentiallyfillthecriteriasetoutinCCARP.Inordertomakesurethatthearenawouldfitinacity

block,IBIGroupInc.,Architects,wasrequestedtopreparea“blocktestfit”,showinghowthearena

andotherfacilitiescouldbemadetofitinacityblock,andhereferredtotheplanshownafterPage39

ofTab6,Exhibit1assuchaplan,showinganarena,theexistingNomadHotel,andamixedusetower

couldallfitinoneblock.Referringtothetestfitsketch,heindicatedthattheCitywasnotproposingto

acquireAreaNo.5,whichwouldremainavailabletoserviceBuildingNo.1,beingtheNomadHotel.

HefurtherindicatedthattheaccessramptoparkingunderneaththeNomadHotelwouldbeaccessed

throughalanewhichwouldalsobesharedwiththearena.Mr.TayloralsostatedthatMacDonald

Avenuemayfromtimetotimehavetobeclosedfortwotothreehourstopermitthestagingofevents,

statingthatthismightaffectaccesstotheNomadHotel.Heindicatedthatthesketchdidnotshow

significantdrop-offareasforthearena,whichwouldhavetobeworkedout.HereferredtoPage60of

Tab2ofExhibit1,showingapotentialstreetscapeofFranklinAvenue.

Referringtothe“requestforinterest”shownasTab4ofExhibit1,hestatedthatthisdocument,which

precededhisengagementbytheCity,wasreleasedearlyinordertoqualifyproponents,andwasbased

upontheproponentsbeingresponsibletoacquiretheappropriatelands.Hestatedthattheproponents

founditdifficulttoreplytotheRFIwithoutaspecificlocationhavingbeingidentified.

QuestionedbyMs.McNaughtanaswhytheCitywasrushingtoacquirethesesites,hetestifiedthatthe

publicandindustryresponsetotheExpropriatingAuthoritywastomovequicklytoimplementthe

CCARPproposalinordertoceaseanopportunityandrespondtomajorinterestshowninthe

redevelopment,atatimewhenthedemandforconstructionservicesinthecountryislow.Asto

whethertheExpropriatingAuthoritycouldwaittoacquirethelands,Mr.Taylorrepliedthatthe

proponentsneedtoknowoftheproposedsiteinordertoassurecertaintyintheirresponses.

Withrespecttoparkingforthefacility,Mr.TaylortestifiedthatCCARPcontemplateson-streetparking

whereverpossibleandeliminatessurfaceparkinglots,witharequirementforaboveandbelowground

parkingstructures.

Aquestionastotheriskofthearenaprojectnotproceeding,thewitnesstestifiedthatthiswasnota

concernasCouncilhasalreadyapprovedabudgetforacquisitionandremediationofthelandsin2013

andasCouncilforExpropriatingAuthorityiscommittingtomovingforwardwiththisplan.Hefurther
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statedthatwhileoneconsultanthassuggestedastartofconstructionin2015,ExpropriatingAuthority’s

objectiveistostartconstructionin2014.

ReferringtoExpropriatingAuthority’s2013proposedcapitalbudgetasshownatPage121ofSchedule

3,TabN,Mr.Taylorconfirmedthatapreconstructionbudgethadbeenapprovedforthesportsand

entertainmentarea,whichincludesthecostsofselectionaproponentfortheprojectandfinalizingthe

planin2013,aswellasdoingdemolitionandremediationworkin2013inordertoallowforthestartof

constructionin2014.Withthatinmind,theobjectiveistohavepossessionoftherequiredproperties

bytheendof2013,andpossiblyobtaintitlesbeforethen.Hestatedthatitisforthispurposethatthe

withinExpropriationswereauthorizedbytheMunicipality’scouncilatitsmeetingonNovember27,

2012,asreferredtoItem11oftheMinutesofameetingofcouncil,shownatTabK.Askedto

commentonthestatementthatthereare“nosuitablealternatesites”Mr.Taylortestifiedthatthe

selectedsiteisthebestsiteasothersiteswouldinvolvestreetclosings,thelossofconvenienttransit

alongFranklinAvenue,thelossofMacDonaldAvenueasaneventstreet,aswellasthestraddlingof

MainStreet.Inaddition,referringtotheaerialphotographshownatTab7ofExhibit1,heindicated

thatthecityblocklocatedimmediatelytothewestoftheselectedsitehashigherdensitydevelopments

thantheselectedsiteandaccordinglywouldnotbesuitable.

Thewitnessadmittedthatthereweredifficultieslocatingthearenainthebusinessdistrict,buthe

indicatedthattherewaslessdisruptionontheselectedsite,andtheselectedsiteclearlymeetsthe

prioritiesoftheExpropriatingAuthority.

AstotherolloftheMasterDevelopertobeselected,Mr.Taylortestifiedthattheprojectwasa

Municipalamenityandthatthebestwaytodeliveritistoengagepeopleexperiencedindesigningand

buildingthistypeofproject.Itisintendedthatthefacilitywillbebuiltonalandleasedfromthe

Municipality,andwillatsomepointintimereverttotheMunicipality.

QuestionedaboutnegotiationswiththeOwnersaffectedbytheExpropriation,Mr.Taylortestifiedthat:

-heoncemetwithMr.WolfforMr.TaitingeralongwithMr.GlenLaubenstein,theMunicipality’s

ChiefAdministrativeOfficer,butthatmostcontactshadbeenthroughtheLandAcquisition

Department.
-hehadpersonallymetwithMr.ArniThorsteinsonwithrespecttothetakingofKEGParkingLands,

indicatingtohimthatalternateaccesstotheparkingundertheNomadHotelwouldbeprovided,

and
-theLandAdministrationDepartmenthadbeeninvolvedindiscussionswiththeLandlordofWWT

Lands,butnotwithrepresentativesoftheA&Wtenant.

Referringtothe2012AlbertaGovernmentFloodHazardMapfordowntownFortMcMurray,which

indicatespotentialoverlandflowreachingtheExpropriationlands,Mr.Taylortestifiedthatallbuildings

ontheselectedsitewouldbeabovethe40yearfloodlevel,acknowledgingthatparkingmaybebelow

suchlevel,thattherehadbeennosignificantfloodingintheareasinceconnectionshavebeenmadeto
VictoriaIsland,andthatithasplannedtobuildadykeatthe40yearfloodlevelandtoprovide

sandbagsatthe100yearfloodlevel.

Askedabouttheassessmentoftrafficimpactrelatingtotheproject,Mr.Taylorstatedthatnostudies

hadbeenmade,butthatsuchstudieswouldfollowtheselectionofaproponentfortheconstructionof
theprojectandmoredefiniteplans.Headdedthat1131GroupArchitectsInc.haddonesomeworkand

addressedsomeissuesinthatrespectforthisfacility.

Referringtothelandusebylaw,Mr.Tayloracknowledgedthatithadbeenpassedbycouncilonarush
basis,knowingthatitwouldhavetobeamendedtoeliminateinconsistencies.Onesuchinconsistency
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whichwascorrectedbylateramendmentwasarequirementthatanydevelopmentontheselectedsite

wouldhaveaminimumof40%ofitsfloorplatedevotedtocommercialdevelopment.

Astofundingforthearena,Mr.Taylortestifiedthattheonlyfundingapprovedwasforplanningand

earlyconstruction(includingdemolitionandremediationaspartofthe2013approvedexpenditures);he

addedthathehadnoreasontobelievethatthe2014expenditureswouldbeapprovedintheNovember

2013budget.HefurtherindicatedthattheselectedMasterDeveloperwhowouldbeparticipatinginthe

developmentscosts,andwouldsubsequentbenefitfromtheprojectsrevenues.

QuestionedastootherMunicipallandswhichcouldbeusedfortheprojectandreferringtothesketch

shownasExhibit6,Mr.TaylortestifiedthatthecriteriaadoptedbyExpropriatingAuthoritydoesnot

supporttheconstructionofthefacilityonanylandsownedbytheCity.

AskedtocommentspecificallyontheSchefferAndrewLtd.ReportshownatTab18ofExhibit5,
preparedbyJamesA.Johansen,P.Eng,Mr.Taylortestified:

a)Withrespecttothe“findings”setoutintheintroductorywordsofArticle4,

-theExpropriatingAuthorityconsideredallofthefactorsreferredtoandfollowedvery

soundprinciplesandguidelinesinselectingthesite;

-thestartofconstructionofthearenaistobeagreedtowiththedevelopertobeselectedin

late2013,withconstructiontostartin2014(andnot2015asstated);

-theExpropriatingAuthorityisintheprocessofdeterminingaproponent,recognizingthatit

doesnothavetheexperiencetodeterminesomeoftheissuesreferredto;and

-itisintheinterestofallconcernedthatthelocationofthesitebedeterminedbythe
ExpropriatingAuthoritybeforerequestingproposals.

b)WithrespecttotheCityCentreLandUseBylawreferredtoinArticle4.1,

-therewillbeon-streetparkingwhereverpossible;

-therewillbenoroomforsurfaceparkinglotsintheCityCentre,whichisdesignatedasa
highdensityareaandsurfaceparkingistobereplacedbyin-buildingparkingconsistent
withneeds;and

-theChamberofCommercehasrecognizedthatpresently,manycarsareparkedintheCity
Centreforlongtermparking,notforthepurposeoffrequentinglocalbusiness,andhas
suggestedthatmeterparkingshouldbeintroduced.

c)WithrespecttoArticle4.2.2,CCARPcontainsmoreinformationthanageneralplanning
document,andwasinfactfollowedupbyalandusebylawinordertohelpownersplan.
WhileitmaybebettertohaveanarenalocatedoutoftheCityonahighway,thatwas
determinednottomeettheobjectivesoftheMunicipalitytohelprebuildandredevelopthe
downtownarea.

d)WithrespecttoservicingandtechnicalchallengesreferredinArticle4.3.5,Franklin
Avenuehasbeendesignedasamajorservicingcorridor,andcurrentlyhasservicesableto
serveacityof50,000peopleandtobuild10arenas;further,anyissuesthatmayarisewill
bedealtwithbytheproponents’experts.
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e)WithrespecttoalternatesitesasreferredtoArticle5,noneofthemmeetthecriteria

establishedbyExpropriatingAuthority.Inparticular,

-anylandslocatednexttoHighway63areunsuitableconsideringprojectivefuture

expansionsofthesaidHighway;

-thesiteofthecurrentProvincialBuildingisuneconomical;

-thethreecityblockslocatednorthofFranklinAvenuewouldrequiretraffictocross

FranklinAvenueandwouldbeineffective;and

thesitesouthofFranklinAvenuebetweenMorrisonandRichardStreetswouldrequirethe

closingofMacDonaldAvenue,andtherearecurrentlybuildingapplicationsoutstandingfor

highrisedevelopmentsinthatarea.

Cross-Examination

DonaldP.Mallon,Q.C.

Mr.Mallonstatedthathewasrepresenting1179216AlbertaLtd.andKegRestaurantsLtd.,respectively

FranchisorandFranchisee,operatingastenantsofTreitHoldings3Corporation.

Incross-examinationbyMr.Mallon,Mr.Taylortestifiedthat,

-referringtotheaerialphotographshownatTab7,Exhibit1,theyellowlineoutlines

theareaofthelandsrequiredforthearenafacility,buthedidnotknowthedistance

betweenthelandstobeexpropriatedandthewestwalloftheNomadHotel/Keg

Restaurantfacility,indicatingthathewouldprovideaspecificdrawingandthat

ExpropriatingAuthoritywouldworkwiththeownerstoprovideproperaccessto

parkingandotherfacilitiesontheirsite;

-hewasexperiencedwithExpropriationprocedures,havingexpropriatedlandsfor

projectsinSanFrancisco,MexicoCity,andFortErie,Ontario,butneverinAlberta,

andherecognizedthatExpropriationisamechanismoflastresort,tobeused

withintheparametersoftransparency,makingsurethatallaffectedpartieswho

havelandonthesiteareprovidedwiththesameinformationatthesametime.Itis

importanttotaketheleastlandrequiredforaprojectandtheExpropriating

AuthoritymustnegotiatewiththeOwnersingoodfaith;

-referringtothee-mailfromcounselforExpropriatingAuthoritydatedFebruary15,

2013,addressedtocounselfortheOwners,ExpropriatingAuthoritywaslookingat

varioussitesconcurrentlywiththedevelopmentofCCARP,andtherecommended

criteriawasapprovedbycounselfortheMunicipalityatCILatitsmeetingon

February14,2012;
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-indeterminingasuitablesite,ExpropriatingAuthorityworkedwithFortMcMurray
lawyer,RobertCampbelltodocostscomparisons,andthecurrentsitewas
identifiedbytheconsultingteamandstaffwithintheMunicipalityin
October/November2011,asanaccumulationofsixmonthsofwork;

-noParkingAnalysisorTrafficImpactAnalysishasyetbeencompleted,butitis
plannedthatparkinginlocalcommercialbuildingswillbeavailableatnightand
thattheCitywillbuildparkinggaragesonaphasedbasisforadditionalspaceas
required,theExpropriatingAuthoritybeingcommittedtomakeadequateparking
availablewithinthreeblocksofthefacility;

-whilenoSiteSpecificServicingAnalysishasbeenmade,servicingisavailable

throughtheFranklinAvenuecorridor;

-theExpropriatingAuthorityhasagreedwiththeowneroftheNomadHotelthatthe
23parkingstallslocatedonKEGParkingLandswillbereplacedonapermanent

basis,butthishasnotbeendiscussedwiththeownersoftheKeg;

-theExpropriatingAuthoritywillprovideadequateparkingfacilitiesforthe
developmentandtoreplacetheangledparkingonFranklinAvenueaswellasthe
parkingwhichwillbedisplacedbybuslanesandbusstops;

-theconceptplanshownonPage1ofTab1,Exhibit1showsan8,000seatarena,
whichwillbedrivenbythetypeofhockeyteamandthetypeofconcertsand
entertainmentanticipated;howevertheteamsandanchortenantsaretobe
determinedbythesuccessfulproponent;

-thepreliminaryconceptplandoesnotshowanysitefacilitiesfortourbuses,
productionvehicles,artistbuses,ormediavehicles,norisitcontemplatedthat
streetswillbeclosedoffforeveryevent;

-parkingforthemixedusecomplexshownasNo.3ontheconceptplan(Page1Tab
1,Exhibit1)wouldbeundergroundandaccesswouldbesharedwiththeNomad
Hotel;

-theobjectiveistohavethemixedusebuildingconstructionatthesametimeasthe
arena,butthatwoulddependontheproponent;

-constructionoftheprojectwouldbethroughanexperiencedcontractorofthe
selectedproponentforthedesign,build,andoperationoftheproject;

-nogeotechnicalworkorenvironmentalassessmentshavebeendone,andthese
wouldbetheresponsibilityofthesuccessfulproponent;
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-accesstotherampfortheNomadHotelparkingandtothemixedusebuilding

wouldbethroughaneasementrunningfromMacDonaldAvenuebetweenthearena

andtheKegRestaurant,butnodiscussionshavebeenheldwithrespecttotheterms

oftheeasement;

-referringtoPage17ofExhibit8,beingtherequestforproposaldatedMay12,

2011,hewasresponsibletoguidetheteamtoensuregoodpracticesand

methodologiesareemployedinthedevelopmentofaplanandintheacquisitionof

lands;assuch,heworkedcloselyasleadadvisorforthedevelopmentofCCARP

andthelandusebylawsandindiscussionswithOwners,notingthathepersonally

wasonlyapproachingregisteredowners;

-hewasawareoftenantsforvariousParcelsandrecognizedthattenantswere

stakeholders,andassuchtheywereentitledtoattendpublicmeetings;

-referringtoPage142oftheMunicipalDevelopmentPlan(Exhibit9),the

Municipalitywasboundtobetransparentinaccordancewiththegoodgovernance

principlesandwasrequiredtoprovidereliableandaccurateinformationtothe

community,aswasdoneinpublicmeetingsorganizedbytheChamberof

CommerceandbytheUrbanDevelopmentInstitute.

2.JudsonVirtue

Mr.VirtuestatedthathewasrepresentingTreitHoldings3Corporation.

InCross-ExaminationbyMr.Virtue,Mr.Taylortestifiedthat,

-TreitHoldings3CorporationistheownerofowneroftheNomadHotel;

-hehashaddiscussionswithMr.ArniThorsteinsonsincethesitewasfirstidentified,

forthepurposeofacquiringKEGParkingLandsandtheparkinglocatedthereon,

andthatthefirstmeetingwasheldwithMr.ThorsteinsonaloneattheMarriott

Hoteloverbreakfast;

-thefirstoffertopurchaseKEGParkingLandswasmadeinlate2012,afterservice

oftheNoticeofExpropriation,asitwasalwaysintendedtoreplacetheparkingand

therewasnoneedtotakethebusinessandparkingoftheNomadHotel.With

respecttotheBlockTestFit,herecognizedthatarrangementshavetomadefora

laneallowingsufficientradiusforturningtruckstoreachtheramptotheHotelon

thenorthsideoftheRestaurant;

-therequestforproposalwillbeusedtofindaconsortiumcomposedofadeveloper,

facilitiesmanager,contractor,hotelmanager,etc.;

-theexistinglandusebylawrequiresone-halfparkingspaceperhotelroomaswell

asoneparkingspaceforeach100squaremetersofleasedspace,andthe23parking

spaceslocatedonKEGParkingLandsarenotrequiredfortheHotelanditstenants

tomeettheprescribedparkingrequirements;
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-Mr.Thorsteinsonhasindicatedthathewouldliketohaveanadditional68parking

spacesandhe(Mr.Taylor),hasofferedtoprovidethoseatmarketrates;

-FranklinStreetisadesignatedtransportationcorridorwithdedicatedbusrouteand

isarequirementforthefacility;stopswillcoincidewithcross-streets;

-althoughpartiallymentionedandnotidentifiedforaspecificsite,itisabsolutely

clearinCCARPthatanarenaiscontemplatedinthedowntownzone,andthatwas

absolutelyclearintheinputreceivedfromthepublicandstakeholders;

-hisrecollectionisthathemadeitcleartoMr.ArniThorsteinsonthatthemixeduse

portionoftheconceptplanwouldincludeahotel,andMr.Thorsteinsonwasalso

awareofthisaspartofoneoftheownershipconsortiums.

3.DanielaO’Callaghan

Ms.O’CallaghanstatedthatshewasrepresentingWWTHoldingsLtd.aswellWolffTaitinger
LLP.

Incross-examinationbyMs.O’Callaghan,Mr.Taylortestifiedthat,

-thearenaisalargeprojectestimatedcostover$100,000,000.00,tobepartially

fundedbypublicfunds;

-publicconsultationswereheldinrelationtoCCARP,whichdidrefertoasportand

entertainmentfacility,butnodirectmeetingwasheldonthetopicofthearena

alone;

-thearenaisreferredtoinCCARPapproximately6-9timesasoneofhundredsof

catalystprojectsandisoneofthe13catalystprojectswhichCouncildecidedto
focuson;

-CCARPisapolicydocumentcontainingahigherleveldetailthannormal,andit

wascloselyfollowedbyalandusebylaw;

-CCARPwasapprovedinFebruary2012;

-therewasameetingonSeptember10.2012withrepresentativesofWWTHoldings

Ltd.andWolffTaitingerLLPoverlunchattheLongshotRestaurant,withGlen

Laubenstein,ChiefAdministrativeOfficerforExpropriatingAuthorityatwhichhe
(Mr.Taylor)explainedwhatwasbeingdonewiththeCityCentrePlans;

-Mr.Laubensteinpromisedthathewouldprovideamoredetailedresponsetothe
August

13th
letterandWolffTaitingerLLPwasadvisedofcertaininformationona

confidentialbasis;

-theofficialresponsewasprovidedinaletterdatedOctober4,2012,fromthe
ExpropriatingAuthority,which,whilereferringtocatalystprojects,didnotreferto
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thearenaspecificallyalthoughhe(Mr.Taylor)thoughtthatWolffTaitingerhad

beentoldaboutthearenaverbally.

4.MichaelA.Marion

Mr.MarionstatedthathewasrepresentingALBERTAFOODSERVICESINC.andFDC

BrandsInc.(operatingasA&W)

Incross-examinationbyMr.Marion,Mr.Taylortestifiedthat,

-hereadiedhimselfforthishearingbyinforminghimselffromsomemunicipal

employeesandhebelievesthatallcorrespondencehasbeenproduced;

-hewasretainedbyExpropriatingAuthority,asarepresentativeofArcturusRealty

Corporation,inaPersonalServicesContracttoactasleadadvisorandacting

ExecutiveDirectorfortheMunicipalityontheredevelopment;

-hehasacontractwhichisrenewableannuallyontheanniversarydateinMayor

June;

-hisisnotpersonallyassociatedwithanyproponentalthoughhesoldhisinterest

threeyearsagowithoneproponentwithwhomhehasbeeninvolvedfor15years,

asaresultofwhichhewouldnotbevotingontheacceptanceofanyproposal;

-whenhewasfirstretainedbyExpropriatingAuthority,itwasintendedthatthe

constructionwouldbecompletedbythefallof2013,ascontemplatedintherequest

forexpressionsofinterest,butthecompletiondatehasslippedbytwo,maybethree

years;

-referringtotheCityCentreActionProgramdatedMay15,2012,appearingatTabJ
ofExhibit3,he(Mr.Taylor)deliveredthatpresentationincameratoCouncil,and

atthattime,asshownonPage37,thecompletiondatescheduledhadslippedtwo

yearsto2015;

-ExpropriatingAuthoritystartedassemblinglandandnegotiatingwithOwnersafter
thesitewasidentifiedintheFebruary2012approvalofCCARP;

-theconsultantgroupprobablycametotherecommendationofthissiteforthearena
inJuly2011,buttheydidnotspeaktotheOwnersbeforeofCCARP,asthatwould
havebeenabsolutelyinappropriate.ApresentationwasmadetoCouncilon
November27,2012,andatthattimeExpropriationoftheremainingrequiredlands
wasapproved,withtheintentionofprovidingconstructioninlate2103orearly
2014;

-detailedplanningwillbemadeonlyinmid-2013,afterthelandshavebeensecured
andtheRequestForProposalissued;
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-itisnowforecastthatwiththebeginningofconstruction2014,thearenawouldbe

readyforopeningin2016,whichisanotheryearofslippage;

-whileactualdemolitionandremediationoftherequiredlandsmaybeafastprocess,

thepreliminaryworkrequirestestingpermitsandimpactstudieswhichcouldtake

severalmonths;

-itisexpectedthatconstructionwillbegin2014becauseoftheinterestof

proponents,thecommunity,andCouncil;

-asshowninthescheduletotheMinutesofCouncilMeetingheldonDecember11,

2012,theMunicipality’scapitalplanforecaststhatfundswillberequiredforthe

projectin2015asitisanticipatedthat2014therequiredfundswillbeexpendedby

theselectedproponentofthedesignbuildproject;

-itisabsolutelycorrectthatconstructionoftheprojectiscontingentuponsuitable

financingandbeingobtainedbythedesignbuildproject;

-referringtoPage7ofExhibit3,TabJ,theFranklinSquareArenaProjectwas

completedonscheduleintheFallof2013,

-referringtopage17ofTabJ,Exhibit3,theCivicCentreProjectwasscheduledto

commencein2013andbecompletedin2015buttheschedulehasslippedto2016

becauseofextensivepublicconsultationswithrespecttothebridgetoMacDonald

Island;

-ExpropriatingAuthorityCouncilapprovedaDebentureBylawapproximatelya

weekagoforthefinancingoftheacquisition,demolition,andremediationofland

forthearena;

-referringtoExhibit1,Tab9,Attachment13,showingtheAmortizationSchedule

forpreconstructionoftheSportsandEntertainmentArena,nofundingisinplace

beyond2013,althoughCouncilisawareoffuturerequirements;thereisalso
anticipatedFederalandProvincialfundingfortheproject,buttheprojectisnot

contingentuponsuchfunding;

-Councilhasnotyetsetapolicyforalternatecapitalfinancingwhichwillbe

requiredfromExpropriatingAuthorityaspartoftheP-3financing,butthepolicyis

duebytheendofMarch2013andwillthenbereleasedtotheproponents;thereisa

reasonableexpectationthatthealternatecapitalfinancingwillbecompleted;

-itiscorrecttoassumethatthereconfigurationofHighway63willaffectthesiteas
shownaspreliminaryplanspreparedbytheProvince;theredevelopmentoflands
within300metersoftheHighwayissubjecttoProvincialapproval,andthe
Provincealreadyknowsofthisproject,althoughnoformalapprovalhasbeengiven

(ifrequired);
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-althoughCCARPhasnotreferredtothespecificsofthearena,areadingofCCARP

indicatescriteriawhichcanonlybereferringtotheselectedsiteandblockoflands;

referringtoMap7,ExistingTransitNetwork,foundintheLowerTownsiteArea

RedevelopmentPlanofMay2009,atTabCofExhibit3,thesubsequent

transportationMasterPlanhasadoptedthisroutewithFranklinStreetasthemain

corridor,althoughthelocationofthestopshasbeenvaried;

-theClearwaterConsortiumProposedSitereferredtoinExhibit7ofSchedule3

wouldnotworkbecauseitisintersectedbyaproposedroad,hasinadequate

parking,nopublictransitaccess,andlacksopportunitiesforsynergieswithother

businesses;

-theGlobal-WAMSiteConsortiumsuggestedasiteoutsideoftheCity,whichwould

notmeettheobjectivesofExpropriatingAuthority;

-thecurrentsitewasidentifiedbythegroupinthesummerof2011andthecriteria

forthesitewasadoptedinCCARPinFebruary2012;

-adocumentpreparedbyalawyer,RobertCampbell,shownatTabP,Exhibit3,at

therequestofMunicipalCouncilwasusefulinprovidingassistanceforthe

acquisitionofthelandsforthearena;

-priortotheadoptionofCCARP,thereisnoofficialcommunicationwithany

Owners,inordernottobeheadofCouncildecisionandinordernottocauseany

increaseinthepricesofintendedlands;

-FDCwasnotadvisedthatitslandsmayberequiredbeforetheadoptionofCCARP;

he(Mr.Taylor)doesnotknowwhetherornotFDCwasadvisedpriortothe

approvaloftheExpropriationbyExpropriatingAuthoritycounselinNovember

2012.CCARPwaswidelydistributedandFDCwouldhavehadtofindandlookat

thedraftregionalplaninordertodeterminethatitslandswererequired;theywere

notadviseddirectlyinordernottodriveupprices;

-pursuanttotheLandUseBylaw,shownatTabHofExhibit3,theselectedsite,as

showninAppendix1,wasidentifiedasa“primaryofficearea”,and“recreational

commercial”,use,whichincludeda“spectatorsportsfacility”wasapermitteduse

whichwasallowed,asshownonPJ3,onadiscretionarybasisinmostareasofthe

downtown,asadiscretionaryuse;

-oneoftheamendmentstothelandusebylawwaschangingthezoningofthe

selectedarenasitetoprimaryofficeemploymentarea,andcontemplatemixeduse

facilities,asshownonPage46oftheCityCentreLandUseBylawadoptedon

February12,2013(TabI,Schedule3);

-similarly,amendment88atPage44,amendedtherequiredparkingforthearenato

zeroparkingspaces;
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-theintentionisfortheRMBWtoalwaysproviderequiredparkinginthedowntown

area,aspeoplewillnototherwisecomebacktothedowntown,butthatrequired

parkingmaybeprovidedbyon-suiteparkingandotherparkingstructures,owned

eitherbyprivateenterpriseorbytheExpropriatingAuthority;

-itisanticipatedthatthemaximumthatpeoplewillwalkisthreeblocksand

accordinglysufficientparkingorpublictransitmustbeprovidedwithinthatarea;it

isassumedthatpeoplewillwalknotwalkthreeblocksbutwillusetransitonvery

colddays;

-itisabsolutelycorrectthattherecanbenodetailedplanninguntilaprogramhas

beenestablishedforthearea;

-withrespecttotheA&WLands,thoselandswereidentifiedasbeingrequired

withinafewmonthsafterapprovalofCCARPinFebruary2012;

-he(Mr.Taylor)isnotawareofanyalternatesitesproposedtoA&Wandisnot

awarewhetherornottheLandAcquisitionDepartmenthadanydiscussionwiththe

tenants,althoughtheywereawarethatA&Wdidhavealeaseholdinterestandhad

rightsoffirstrefusal;

-theExpropriatingAuthoritywillhelpA&Wfindanalternatelocation;

-he(Mr.Taylor)didnotknowwhethertheletterfromlawyersforExpropriating

AuthoritytoALBERTAFOODSERVICESINC.datedNovember16,2012,was

thefirstcontactbyExpropriatingAuthoritywiththetenant;

-he(Mr.Taylor)madeacourtesycalltoArniThorsteinsonbeforeExpropriation

proceedingswereapprovedbytheMunicipalCouncil,buthedoesnotknow

whetherthepeopleintheteam,assignedtodifferentowners,madesimilarcalls;

-theNovember
16th

lettertoALBERTAFOODSERVICESINC.indicatesthat

ExpropriatingAuthoritydidreachouttotenants,andhe(Mr.Taylor)wouldhave

preferredanearliernotice;

-otherriskoffactorswithrespecttothecompletionandtimingoftheprojectinclude

theelectioninthefallofthisyear,theapprovaloffinancingfortheconstruction,

theselectionofaproponentfortheproject,theissueofanRFPoncethelandhas

beenassembled,achangeinthecouncilmembers,hisownconsultingagreement,

andfurtherstudieswhichhavetobeinplaceinordertosupporttheproject.

Re-Examination

Ms.McNaughtan,onbehalftheExpropriatingAuthorityre-examinedthewitnessonmattersarising.

Mr.Taylorstatedthat:

-hehasnotbeenabletodeterminethedistanceinmetersbetweentheNomadHotelandthe
boundaryofthelandstobeexpropriated;
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-thereare23parkingstallsontheKEGParkingLandswhicharebeingexpropriatedand

thereare8stallsremainingonLot17whichisnotbeingexpropriated;

-thedateofthemeetingwhichhehadwithAmiThorsteinson,therepresentativeofTreit

Holdings3CorporationtoadvisethemoftheintendedexpropriationwasNovember26,

2012,buthedoesn’tknowthedateofhisfirstconversationwithArni;

-thenumberofparkingspotsrequiredfortheNomadHotelpursuanttothelandusebylawis

82;deleting23stallslocatedonKEGParkingLandsandmakingfulluseofthestallsinthe

basementoftheNomadHotelwouldleavetheNomadpropertywith90availablestalls.

Re-Direct

Inre-directbyMr.Marion,Mr.Taylortestifiedthat:

-publicmeetingshadbeenheldwithrespecttotheamendmentstotheLandUseBylaw

adoptedinFebruary2013;

-thePublicHighwayActrequiresapprovalofprojectswithinacertaindistanceofthe

Highway,buthedoesnotknowwhetheranysuchProvincialHighwayPermithasyetbeen

acquiredwithrespecttothisproject;

-itwillbedifficulttogetproperresponsetotheRFPproposalswithouttheacquisitionofthe

lands.

WitnessesonBehalfoftheOwners

1.Mr.JamesJohansen

Mr.Mallon,counselfor1179216AlbertaLtd.andKegRestaurantsLtd.,calledashisfirstwitness,Mr.

JamesJohansen.

Afterbeingdulysworn,Mr.JohansenwasqualifiedasanexpertwitnessinCivilEngineeringand

ProjectManagementforcivilconstructionprojects,baseduponhisextensiveexperienceasshownon

Tab17ofExhibit5,referringtohisreportdatedFebruary27,2013,foundatTab18ofExhibit5,Mr.

JohansenstatedthathehadrevieweddocumentsprovidedtohimbycounselforKegRestaurantsLtd.,

WolffTaitingerLLP,andWWTHoldingsLtd.,aswellason-linedocuments,allaslistedonPage2of

hisreport,andthathehadperformedasitevisitonFebruary21and22,2013.Heindicatedthathe

spokealsowithMr.RickKirschner,CityCentreDevelopmentOfficer.Thewitnesstestifiedthatthe

conclusionsreached,assetoutinItem6onPage14ofhisreportarethat:

i.thereisnotenoughtechnicalinformationtoqualifywhetherornotthesiteisgoodor

bad;

ii.hedidnotseeanyconsiderationforothersites;

iii.itseemsthatthesitewasselectedsolelyinrelianceupontheCCARPdocument;

iv.thereseemstobeadisconnectbetweenthetimingandthelandrequirementsandthe

expropriation,baseduponinformationprovided,seemstobepremature
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Inaddition,inreviewingthedocumentation,hedidnotseeanysitespecificinformationsuchas

availabilityofpotablewater,sanitarysewers,andparkingrequirements.

Hetestifiedthattheconclusionsinfavouroftheselectionofthesitewereunsupportedandspecifically

didnotaddressthecriteriauseforthefBIFitTesttodeterminewhethertheproposedareaoflandis

adequate.Thereisnoevidencecost,andthereisnoevidenceofmunicipalplanningneeds.

Thewitnesstestifiedthattheselectionofapropersitewouldnormallyentailacomparisonofseveral

siteswithrespecttosuchthingsastheavailabilityofwater,sewerservices,gasprovisions,electrical

power,transportationimpact,andinthisparticularsituation,availabilityofparking.Withrespecttothe

IBIBlockFitTest,hestatedthatitwouldbedesirabletoconsiderprovisionsforloadingdocks,crowd

management,andvehicleaccess.

Cross-Examination

Incross-examinationbyMs.McNaughtan,Mr.Johansenstatedthathissoletaskwastolookat

engineeringandservicingissues,andthatthistaskwaslaterexpandedtolookatalternatesites.

However,hefoundnoevidencethatalternatesiteswerelookat,andthereweretechnicalanalysisinany

ofthestudies.Thewitnessadmittedtohavingnoexperienceinbuildingoroperatingarenasorin

requestforproposalsconcerningarenas.Hedidhoweveragreethatarenasareamunicipalpurpose,that

MasterBuilderAgreementsarenormalandthattheproposallocationinthecentralbusinessdistrictisa

goodlocation.

WithrespecttoRequestsForProposal,thewitnessstatedthatinhisopinion;

-anRIPshouldcontainpreliminaryengineering,servicingandparkingreportstosupportthe

site;

-proponentscanbeexpectedtoconductadetailedstudiesoftheproposedstructures,ata

higherlevelthantheMunicipality;

-proponentsshouldbeprovidedwithinformationaboutaccessforvehicles,transit,water,

sewer,stormsewer,electricity,gasandtelecommunications;

-hestatedthatinthepresentsituation,otherthanthetestimonyofMr.Taylorthattheregood
andadequateservices,thereisnosupportingevidence;

-questionaboutparkingandtrafficstudies,Mr.Johansenstatedthattheseshouldbe
conductedaspartofasiteselection,althoughheunderstandsthattheCitywillpaywillpay
toeachproponentthesumof$200,000.00inordertoeffectsuchstudies;

-Mr.JohansenconfirmedthatuponreadingCCARP,hewasabletodeterminethatthearena
wastobeconstructedeitheronorwithinablockofthesiteactuallyapprovedbycouncil,
andheagreedthattheblockimmediatelywestalreadycontainsmorecommercialbuildings
andhigherdensityuses;

-AlthoughhehasnotreviewedtheBlockTestFit,Mr.Johansenindicatedthatheis
concernedthatmorelandsthanshownwouldberequiredforanarena;

-hewasgladtonotethatthesiteselectivewasnotlocatedinafloodway;

-withrespecttothetimingoftheacquisitionoflandsforaproject,Mr.Johansenconfirmed
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thatLandsmustbeassembledbythemunicipalitybeforeproceedingwithanREPinorderto
managethepotentialriskofanunreasonableownerandinordertopermitaproponentto

writeaproposalspecifictothesite;

-Mr.JohansenconceitedthathiscommentthatthearenacouldbeLocatedanywhereignored

CCARPandthemultifacetedapproachwhichmustbetakenindeterminingthesite.He

alsoconceitedthathehasnotevaluatedanyofthealternativesitesintheareaandagreed

thattheyallcontainedsomenegatives.

2.Mr.KevinPerson

Afterbeingdulysworn,Mr.Personstatedthathewasoneoftheownersof1179216AlbertaLtd.which

operatestheKegSteakhouse,pursuanttothetermsoftheLeasedated1998,asTab1ofExhibit2,

between569036AlbertaLtd.asLandlord,and771065AlbertaLtd.asTenant.Heconfirmedthat,as

shownatTab11ofExhibit2,771065AlbertaLtd.wasamalgamatedandbecame1179216AlbertaLtd.

onJuly1,2005.TheLeasewasforatermof10yearswitha5-yearrenewaloption.EffectiveJanuary

1,2004,asshownatTab3ofExhibit2,thetermoftheLeasewasextendedtoDecember31,2008,

togetherwithafurther5-yearrenewaloptioncommencingJanuary1,2009.Thewitnessidentifiedat

Tab5acopyofnon-bindingletterofintentsignedbythepartiesandagreedtoOctober26,2012,with

respecttoa4500squarefeetextensiontothepremisesandatermexpiringin2028,addingthatthe

TenanthadsignedaformalLeaseRenewalanddeliveredittotheLandlordforitsexecution

Mr.PersontestifiedthathehadbeenanownerofaheatingandcooLingbusinesswhichheoperated,

startedin1987andwhichwassold,effectiveDecember31,2012.Hewasalsoinvolvedinanumberof

otherbusinesses,bothinGrandPrairieandinFortMcMurray,mostinthefoodandbeveragebusiness,

andincludingtheNomadHotelwhichhepurchasedin1985.Hetestifiedthathehasnowsoldallother

businesses,withtheexceptiononlyoftheKegRestaurant.

Mr.PersontestifiedthatwhilehestillresidesinGrandPrairie,hespendsapproximatelyoneweekper

monthinFortMcMurrayandthathemakesallmajordecisionswithrespecttotheoperationoftheKeg

andheisinvolvedonadailybasisthroughageneralmanager.

HedescribedtheKegasafranchisethatgivesbacktothecommunity,including$25,000.00forlocal

playgroundand$40,000.00tobigbrothersandsisters,andthatemploys65to80personsinthe
community.

HefurthertestifiedthatheheldafoodabeveragefranchiseatthearenainGrandPrairieforaperiodof
10yearsandthatheoperatedaPubandRestaurantsomeeightblocksawayfromthearenaatthesame
time.HisevidencewasthatthePubandRestaurantlostsalesduringeventsatthearena.

HetestifiedthatsomeofthemajorchallengesinrunningtheKegRestaurantrelatedtoavailabilityof
parking,accesstothebackservicedoorandentrances,andstaffing,includingsafetyforemployees
whichmustbeescortedtotheirvehiclesatnight.

Withrespecttotheimpactoftheproposedarena,Mr.Persontestifiedthatwithtemperaturesofminus
30degreestominus40degrees,parkingintheimmediatevicinityoftheRestaurant,andnotthree
blocksaway,isrequired.Heisalsoconcernedaboututilitiesissues,statingthathehasbeensubjected
topowerblockoutsoffiveminutestofivehoursacoupleoftimespermonthduringthesummer.Heis
furtherconcernedofnotbeingabletoachievea2-3timesturnoveratnightwiththepresenceofan
arenaanddifficultiesofparking.
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ReferringtotheTestFitConceptPlanatTab1ofExhibit1,heindicatedthatdeliveriestothe

RestaurantarecurrentlyformthebackdoorlocatedonthewestsideofBuildingNo.1,andthatthe

takingofKEGParkingLandswouldeliminateaccesstorequireddeliverytrucks.Inaddition,the

ExpropriationoftheKEGParkingLandslandswouldeliminateaccesstothedownramptotheparking

garagelocatedonthenorthsideoftheRestaurant,fromwhichrampdeliveriesofbeeraremadetothe

basementoftheRestaurant.FurtherthetakingofKEGParkingLandswouldeliminate23parking

stallslocatedimmediatelywestoftheRestaurantaswellaseliminatingaccesstotheparkingfor10

vehiclesonremaininglandsshownasNo.5ontheConceptSitePlan.Referringtheaerialphotograph

shownasTab7ofExhibit1,heindicatedthataccesstothegarbageandgreasecontainersforthe

Restaurantwouldalsodisappearandanewsitewouldhavetobefound.Mr.Personalsoreferredtothe

photographshownatTab12ofExhibit2,aswellasthreephotographsproducedasExhibit10,showing

thedifficultiescreatedbythetakingoftheKEGParkingLandslands.

ReferringtoArticle3.01oftheoriginalLeasefoundatTab1ofExhibit2,Mr.Personindicatedthatit

wastheresponsibilityoftheLandlordtoprovidereasonableandadequateparkingfortheRestaurant,

whichatthattimewasinterpretedas68parkingstalls,someofwhicharenowbeingeliminatedbythe

proposedtakingoftheKEGParkingLandslands.

Mr.PersontestifiedthathefirstheardoftheintendedExpropriationuponreceiptoftheNoticeof

ExpropriationshortlybeforeChristmasinDecemberof2012.Untilthattime,hehadbeennegotiating

foranewLease,withtheexpectationofadding4,500squarefeettothe7,000squarefeetalready

occupiedbytheRestaurant.HetestifiedthathadheknownoftheproposedExpropriation,hemaynot

havesoldhisheatingandcoolingbusinessandwouldnothavenegotiatedforanother4,500squarefeet

ofspacefortheRestaurant,statingthatwithoutadequateparking,thereisnowaythattheRestaurant

businesscansurvive.

Cross-Examination

Incross-examinationbyMr.Parker,Mr.Persontestifiedthat:

-theLandlordhascompliedwiththeobligationcontaininArticle3.01oftheLease,shown

atTab,Exhibit1to“usehisbesteffortstoprovidereasonableandadequateparkingforthe

customersoftheTenant”whichheunderstoodtomean68parkingstalls;

-pursuanttothatsameArticle3.01,theLandlordis“notobligedtoprovideanyparking

whatsoeverforvehiclesownedandoperatedbytheTenantortheiremployees,butinfact,

theLandlordhasneverstoppedvehiclesownedbytheTenantortheiremployeesfrom

parkingintheavailableparking.Further,theLandlordhasneverassignedspecificparking

stallstotheTenantortheiremployees,aspermittedunderArticle3.02;

-Restaurantguestsalwaysparkascloseastheycanandthatmayhaveincludedparkingin

Lots20,21and22ownedbyExpropriatingAuthoritybeforeitwasfencedup;

-hewouldhaveappreciatedhavingbeenadvisedoftheintendedtakingofKEGParking

Landsearlier,ashewasmakingplansfortheexpansionoftheRestaurantandwasinthe

processofsellinghisotherbusinessesinordertoconcentrateonthebusinessofthe

Restaurant;

-parkingfortheRestaurantcouldbesatisfactorilyreplacedbytheExpropriatingAuthority

buthewouldliketoknowwhere;

-inhisopinion,thereisnodifferencewhetherarestaurantandpubarelocatedtwooreight
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blocksawayfromanarena,amajorarenawillnegativelyaffectthebusinessbecausepeople

willbeatthearenaduringtheevent;hedidconceithoweverthattherecouldbeincreased

businessbeforeandaftertheevent,dependingonthetimeoftheevent;

-heisnotconvincedthatanarenawillputmorepeopleonthestreetaftertheeventor

increasesafety;

-itishisunderstandingthattheLandlordhashadsuccessfulnegotiationstoobtaina

developmentpermitfortheexpansionoftheRestaurant,dependinguponsecuringan

additional28parkingspots,butheisnotsurewherethisadditionalparkingistobelocated;

-themajorityoftheRestaurant’s65-80employeestakeataxitoworkoraredroppedoffand

parkingisnotanissueforthem;

-TheKeghasnostorageinthebasementoftheNomadHotelotherthanawalk-incooler,12

feetwidewhichcouldbelocatedinspacedesignatedforparking;

-parkingfortheRestaurantandaparkinggaragelocatedclosetotheRestaurantcouldmeet

theRestaurant’sneeds;

-withrespecttotheparkingoverlaysshownonExhibit11,hebelievesthatsomeofhis

customersdoparkintheareasmarkedas“24stalls”and“34stalls”locatedacross

MacDonaldAvenue,butthe16undergroundstallsintheNomadHotelarenotavailableto

hiscustomers;

-hisguessisthatRestaurantcustomerswouldpreferheatedundergroundparkingunderthe

Hotelifitwasavailable.

3.Ms.AndreaJanzen

Afterbeingdulysworn,Ms.JanzentestifiedthatshehasbeenDirectorofRealEstate,reportingtothe

PresidentofKegRestaurantsLtd.,inchargeofcorporateandfranchiselocationsinCanadaandtheUS.

Ofthe106KeglocationsinCanada,50%arefranchisedand50%arecorporateownedandoperated.

ReferringtoTab2ofExhibit2,Ms.JenzenindicatedKegRestaurantsLtd.asFranchisorhadentered

intoaNon-disturbanceAgreementwiththemortgagelenderregisteredagainstthepremises,wherein

themortgagelenderagreedthatuponexercisingitssecurityagainstthepremises,itwouldrecognizeas

validtheLeaseoftheRestaurantfacilityandKegRestaurantsLtd.wouldhavetherighttostepintothe

shoesoftheFranchisee.

ThewitnessstatedthathermaincriteriainevaluatingRestaurantsitesare“foodin—garbageout”

meaningthattheremustbeunfetteredaccesstothespacerequiredtobringfoodintothesiteandtoget

ridofgarbage.Withrespecttoparking,inthecaseofsuburbanRestaurants,whichthisis,shewould

expecttheavailabilityof125parkingstalls,unfetteredbythedemandsofco-tenants.

WithrespecttothepresentRestaurant,whiletheguidelinesarenotstrictlymet,KevinPersonhas

proventobeastrongFranchiseeandhasobtainedsufficientparkingovertime.Sheexpectsthatthe

lossofthatparkingwouldbringadropof30-40%inthebusinessoftheRestaurant.Shealsotestified

thatsheexpectstheconstructionphaseoftheprojecttolastthreeyearsandthatthereisagoodchance

thattheRestaurantwillnotsurviveforthatlengthoftime.
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Cross-Examination

Incross-examinationbyMr.Parker,Ms.JanzenstatedthatshehasexperiencewithRestaurantsnear

sportscomplexes,forexampleinCalgary,butshehasneverheardofadjustinghoursofoperationson

gameday.Additionally,valetparkinghasnotprovensuccessfulintheKeg’sexperience.

Withquestionontheunfetteredaccessforgarbageandgreasecontainers,thewitnessstatedthatcloser

ispreferablebuttheadditionaldistancehasworkedinthepresentcircumstances.Shefurtherconfirmed

thatherforecastofa30-40%reductioninbusinessisbasedonalongtermreductionandadjacent

surfaceparking,pointingthatifalternateadjacentreplacementparkingisprovided,therewouldbeno

effectonlongtermsales.SheaddedthatalternateparkingacrossMacDonaldAvenuemaybesufficient

dependingontheproperidentificationoftheparkinganddemarcationofthebuslanes.

Incross-examinationbyMr.Mallon,Ms.JansentestifiedthattheKeghadbeenapproachedtolocatea

restaurantneartheproposednewarenaindowntownEdmontonandhadindicatedthattheywerenot

interest.

4.Mr.ArniThorsteinson

Mr.JudsonVirtue,representingTreitHoldings3Corporation,statedthathewouldcallthreewitnesses,

thefirstofwhomwasMr.Thorsteinson.

Afterbeingdulysworn,Mr.ThorsteinsonstatedthathehasbeenaRealEstateExecutorforover30

yearandthatheiscurrentlyChiefExecutiveOfficerofTempleHotelsInc.,acorporationlistedonthe

TorontoStockExchangewhichhassevenhotelsinFortMcMurrayand25hotelsinCanada.Treit

Holdings3Corporationisabaretrustee,holdingtitletotheNomadHotelforTempleHotelsInc.He

statedthatTempleHotelsInc.hasnoemployeesbuthasretainedAtlificHotelsInc.tomanageits25

hotels.AtlificHotelsInc.isanarms-lengthcompany.

IncludingtheTemplehotels,AtlificHotelsInc.isaprofessionalmanagerof60hotelsandMr.Jean

MarcGuillemotistheirareamanagerinchargeofFortMcMurray.

ReferringtoTab7ofExhibit1,heindicatedthattheNomadHotelislocatedsoutheastcornerofthe

cityblockselectedforthearena,beingLots14to17asshownonTabKofExhibit3.Lots18and19,

beingexpropriated,arecurrentlyusedasNomadparkinglots.Mr.Thorsteinsontestifiedthathewas

familiarwiththeprojectashewasinvolvedwithaconsortiumwhichsubmittedaproposalto

ExpropriatingAuthorityinanswertoitsrequestforinterestinthe2010-2011timeframe.Thatproject

includedanarenaandtheRHrequestedproponentstosuggestasuitablesite.Hisconsortiumsubmitted

whatisknownastheClearwaterProposal,tobeconstructedonlandsownedbytheExpropriating

AuthorityinthenorthernpartofFortMcMurray,closertotheClearwaterRiver.

Thewitnesstestifiedthattheproponentswerethenadvisedthattheirsubmissionswouldbeplacedon

holdandthatanewrequestforproposalwouldbeissuedonceadesignatedsitehadbeenapproved.He

firstlearnedofthecurrentselectedsiteinthesummerof2012throughreportsandspeculationinthe
media.Mr.ThorsteinsontestifiedthatheattendedameetingattheMarriottHotelwithMr.Ronald

TaylorandMr.GlenLaubenstein,thechiefadministrativeofficerofExpropriatingAuthority,inwhich

hewasadvisedthatthesitenexttotheNormadHotelhadbeenselectedforthearena,statingthathe

wasclearlyadvisedthattheNomadHotellands,includingitsparkinglots,wouldnotbedisturbedor
acquired.
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ThewitnessstatedthatheonlyfoundoutabouttheintentoftakingoftheKEGParkingLandswhenthe

NoticeofIntenttoExpropriatewasreceivedinmid-December.Hadheknownpriortothattime,he

wouldhaveadvisedtheKegoperatorsandwouldnothavenegotiatedwiththemorsignedtheLetterof

IntentshownatTab5ofExhibit2withrespecttoextendingtheLeaseandleasingtothemanadditional

4,500squarefeet.Hefurthertestifiedthathehasnow,intheseproceedings,beenprovidedwiththe

conceptplan,partoftheBlockFitTest,butthathehasnotreceivedanyreportsonthesite,respecting

infrastructure,configurationorotherwise.WhenexaminingtheTestFitConceptPlan,herealizedthat

therewasamistuouscomponenttothesiteincludingahotelandofficebuilding.Hewassurprised

aboutthiseventhoughhehadbeenawareoftwoconcepts,arenaandhotel,inthe2010proposalstobe

accommodatedonmuchlargerlands.

Mr.Thorsteinsonstatedthathiscompanyhadbeenapprovedasthesuccessfulproponentswithrespect

toaproposalcallin2011bytheairportauthorityfortheconstructionofahotelnexttotheairportand

thathehadmetwithrepresentativesofExpropriatingAuthoritywithrespecttothatproject.Mr.

ThorsteinsontestifiedthatsincetheissueoftheNoticeofExpropriation,hehaddiscussionswith

ExpropriatingAuthoritytotrytosatisfytheirrequirements,andapotentialeasementhadbeendiscussed

butnoagreementhadbeenreached.Therehavealsobeendiscussionswithrespecttoreplacingthe

parkingwithaparkingstructureacrossMcDonaldAvenue.Nodiscussionshadbeenheldwithrespect

toanytemporaryparking.WithrespecttotheextensionandexpansionoftheKegleaseandpremises,

Mr.ThorsteinsonindicatedthatNomadhasappliedforadevelopmentpermit,andthatthenextstepis

thedevelopmentofspecificdesignplans.However,theexpropriationhasthrownuncertaintyintothese

negotiations.

Mr.ThorsteinsontestifiedthathiscompanypurchasedtheNormadHotelin2007andhadnegotiateda

fiveyearextensionin2009.Parkingfortherestaurantisasprovidedinthe1998Lease,onabest

effortsbasis.Theactualavailableparkinghasalwaysbeenhandledonalocalbasis.

Cross-Examination

Incross-examinationbyMr.Parker,Mr.Thorsteinsontestifiedthat:

-HehadmetwithMr.TayloranumberoftimessinceMr.Taylor’sappointment,onanumberof

differenttopic,sandthatherecalledmeetingwithMr.TaylorandMr.Laubensteinonthesubject

matterofthearenainlatespringorearlysummerof2012.Mr.Taylorneveradvisedhimofthe

requirementforthetakingoftheKegParkingLandsandhe(Mr.Thorsteinson)wastakenby

completesurpriseonreceiptoftheNoticeofExpropriationstatingthatinfact,ifhehadknownof

therequirement,hewouldhaveacteddifferentlyinhisnegotiationswiththeKeg,retained

engineerswithrespecttoaccessfortheHotel,andretainedlegalcounselwithrespecttothe
potentialtransferandexpropriation.Infact,Mr.Laubensteinstatedthattheywouldbeexcluded

fromlandacquisitionorexpropriation,subjecttoapprovalbyCouncil;

-TheNomadHotelintendstonegotiatewithExpropriatingAuthoritytheirrequirementandhas

concernswhichmuchbeaddressed;thegrantingofaneasementisapossiblesolution,depending

upontheterms.

5.Mr.YuriFulmer

Mr.MichaelMarion,representingALBERTAFOODSERVICESINC.andFDCBRANDSINC.called

Mr.Fulmerasawitness.
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Mr.YuriFulmer,afterbeingdulysworn,testifiedthatheobtainedhisMBAfromSimonFraser

UniversityandfirstboughtanA&WFranchiseinthelowermainlandin1997.FDCBrandsInc.andits

minoritypartner,AlbertaFoodServicesInc.,aretheFranchiseesandLeasesofthethreeFort

McMurrayA&WRestaurants.

TheA&WRestaurantlocatedontheA&WLands,isleasedfromKankoGroupLtd.onatenyearlease

withatenyearoptionwhichhasbeenexercisedtoApril2023.Itisanirreplaceablerestaurantinthis

communitywithannualrevenuesof3.4milliondollars,two-thirdsofwhicharefromthedrive-through

operations.ItprovideshalfoftheearningsofALBERTAFOODSERVICESINC.

Thewitnesstestifiedthattheimpactofthetakingistowipeouttheirbusinessandtheircompanyas

ownershipofthreerestaurantsallowsforsynergiesinmarketing.Itwillresultin35-40employees

beingdisplaced,andobligationstoforeignworkersbeingbreached.

Thewitnessfurthertestifiedthattheirrestaurantshavebeenveryengaginginthecommunity,including

runningoneofthebestUnitedWaycampaignsandprovidingsportssponsorshipsforkids.

Mr.Fulmertestifiedthathefirstheardoftheirlandsbeingpotentiallyrequiredformcustomersinthe

summerof2012.WhenotherlocalcounselWolffTatingerrequestedinformation,themunicipality

advisedthattheywerenotspeakingtotenants.WhentheyheardonNovember26thatcouncilwas

planningameetingtoconsiderexpropriationsonNovember27,theywrotetothelawyersforthe

municipalitytorequestacopyoftheNoticeofMeetingandtomakearrangementstohavesomeone

attendthemeeting,theyreceivedawrittenreply,shownasExhibit12,statingthatwhilethemeeting

wasanopenmeeting,itwasnotsettoreceiveinputfromthepublic.

Mr.Fulmerindicatedthathebelievedthatthepowersofexpropriationwerebeingexercisedtooearlyin

theprocesssincenofinancialanalysisoftheirlandshasbeenprepared,therehadbeennonegotiations,

thereisapotentialforthemayorandcounciltobechangedinthisyear’selection,noproponentforthe

projecthasbeenselected,federalandprovincialfundinghasnotbeensecuredand,inaletterdated

January23,2013fromthelawyersforExpropriatingAuthority,itisstatedthattheirlandswillnotbe

requiredbeforeDecember31,2013.

Cross-Examination

Incross-examinationbyMr.Parker,Mr.Fulmertestifiedthat:

-Itnevercrossedhismindsthattheirlandswouldbesubjectforre-development.Hedoesnotknow

iftheExpropriatingAuthorityownsanylandswheredrives-througharepermitted;

-hewouldhavelikedtohavediscussionswithExpropriatingAuthoritytodeterminewhetheritis

possibletoworkwithintheexistingsiteortofindalternatesites;

-HeconsidersthattheA&Wisavitalpartofthiscommunity,havingservedthecommunitysince

theearly1970s;

-TherehavebeenmanyattemptstoopendiscussionwithExpropriatingAuthority,butallrequests

havebeenrefused.

6.Mr.Jean-MarcGuillemot

Mr.AaronStephenson,co-counselwithMr.JustinVirtueforTreitHoldings3Corporation,saidthat

theirnextwitnesswouLdbeMr.Jean-MarcGuillemot.
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Mr.Jean-MarcGuillemot,afterbeingdulysworn,statedthathehasbeentheAreaDirectorinFort

McMurrayforAtlificHotelssinceOctober2007.

OneofthehotelswhichhemanagesisNomadHotelonMacDonaldAvenueatthecornerofMain

Street.Itisa32yearsoldfacilitywith7floorsand137rooms,ofwhich85arelocatedinatowerand

53abovetheKegRestaurant.Thereisafull-timehotelstaffof29persons.Thisisa“corporatehotel”,

servingsomeguestsonacontractualbasis.Foodandbeverageservicesinthehotelareleasedoutto

operatorssuchastheKeg.

WithrespecttoparkingforthehotelandreferringtoExhibit11,Mr.Guillemotstatedthatthehotel

parkingconsistsoftwolotsonthesouthsideofMacDonaldAvenuecontaining24and34parkingstalls

respectively.Sixteenundergroundstallsunderthehotel,someofwhichareusedfromtimetotimefor

storageormaintenanceequipment,8stallsonthenorthsideoftheKegRestaurantreservedforhotel

managersandin-and-outtrafficand23stallsonthewestsideoftheKegRestaurant,locatedontheKeg

ParkingLands,whicharethesubjectmatterofthisexpropriation.Thesurfacelotsonthesouthsideof

MacDonaldAvenuearenotmanagedandareoperatedonafirstcomefirstservebasis,andinformal

arrangementshavebeenmadewithExpropriatingAuthoritythat12stallscanbeusedforitsemployees

duringtheday.TheundergroundstallsarereservedforNomadHotelguestsforanextrafeeandaccess

totheundergroundstallsisthrougharamplocatedalongsidethenorthwalloftheKegRestaurant.

Deliveryvehiclesdonotgodowntherampbutdoparkatthetopoftheramptomaketheirdeliveries.

Thewitnessstatedthatparkingisabigconcernwithhotelguestsascrewscomeintheirtrucksand

othervisitorsrentcarsbecausemostbusinessisconductedoutoftown.Thereisnotenoughparking

andthereisagentleman’sagreementwithanearbyclothingstorethattheirparkinglotcanbeusedafter

5:00pmandbefore7:00am.Mr.GuillemottestifiedthathemetMr.RonaldTayloratasemi-public

meetingatKeyanoCollegeinMay2012orso,whereMr.Taylorwasmakingapresentationofthe

downtownrevitalizationprogram.HealsomethimatapresentationtotheBoardoftheChamberof

CommercewhereMr.Taylormadeapresentationwithrespecttothenewairportandtheprojectednew

airporthotel.HealsoheardMr.TaylorspeakataSeptember23,2012meetingattheRadissonHotelto

discussiconicandthecatalystofprojectsfortheExpropriatingAuthority,butnotidentifyingany

specificlocations.

Mr.GuillemottestifiedthathefirstsawtheBlockTestFitConceptPlanshowingahotelaspartofthe

mixedusebuildingwhenhewasonhiscruiseshiptwoweeksago,atwhichtimehehadabroad

discussionwithrespecttotheprojectwithMr.Thorsteinson.

Cross-Examination

IncrossexaminationbyMr.Parker,Mr.Guillemottestifiedthat:

-hedoesnotrecallMr.TaylortellinghimpersonallyattheChambermeetingthattheproject

includedamixedusebuilding;

-ofthe16spacesforundergroundparking,8arebeingusedforstoragepurposesanditisnot

possibleforKegclientstoparkunderground;

-parkingundergroundisaluxurybeingmadeavailabletohotelguestsandhasneverbeenrequested

tobemadeavailabletoKegguests.
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7.Messrs.KimR.WolffandJ.RyanTaitinger

Ms.DaniellaO’CallaghanstatedthatshewasrepresentingWWTHoldingsLtd.andWolffTaitinger

LLP,andthatshewishedtopresentMessrs.WolffandTaitingeraswitnessesasapanel.

Afterbothbeingdulysworn,Mssrs.WolffandTaitingertestifiedthatthroughtheirrespective

professionalcorporations,theywerepartnersinapartnershipforthepracticeoflawknownasWolff

TaitingerLLP,whichpartnershipisatenantinthepremisesownedbyWWTHoldingsInc.,beingthe

WWTLands.

TheyarealsodirectorsandshareholdersofWWTHoldingsLtd.,eachofthemholding25%ofthe

issuedandoutstandingsharesofthecorporationandtheother50%beingownedasto49%byRon

Wolffand1%byEvelynWolff,respectivelyKimWolff’sfatherandmother.WWTHoldingsLtd.has

ownedthebuildingsince1968andtheyacquiredtheir50%ofthesharesin2005andmovedinas

tenantsin2006,occupying5,000squarefeet.Another3,040squarefeetofthebuildingisleasedto

TotalE&PCanadaInc.

Thewitnessesstatedthatasaresultofthetaking,andthelowadjustedcostbasisofthebuilding,there

willbealargecapitalgaintaxpayableandtheownerswouldbedeprivedoftheincomestreamwhich

theywereexpectingfortheirretirement.

ThelawfirmwasestablishedbyKimin1990andasoftoday,consistsofthetwopartners,oneassociate

andninesupportstaff.Itisageneral,mostlysolicitors’practice,servingasmallcommunity.Itisthe

secondoldestfirminFortMcMurray,providingquality,affordablelegalservicestothecommunity

fromalocationwhichhasgoodvisibilityandaccessibility.

ThepartnershiphasawrittenLeasewiththeownerandtheirmovewillprovidesignificantdisruptionas

wellashigherrentalrates.

ThewitnessestestifiedthatMr.MarcelUlliac,Director,LandAdministration,madearrangementsfora

meetingwiththemonJune20,2012,buttheydidnotknowthepurposeofthemeeting.OnlyMr.

TaitingerattendedthatmeetingasMr.Wolffwasunavailable.Mr.TaitingerwasshockedwhenMr.

UlliacpresentedtohimanOffertoPurchasefromExpropriatingAuthority,intimatedthatExpropriation

couldbeusedbutdidnottellthemthepurposeofthetaking.

AsRyanwasawayonavacationtoRussiaformostofJuly,thepartnersdidnotaddresstheirmindsto

theOfferuntilAugust,atwhichtime,onAugust13,theydeliveredalettertotheExpropriating

Authority(Exhibit5,Tab10),requestingfurtherinformationwithrespecttotheproposedtaking.The

responsefromtheMunicipalitywasafurthermeetingwithMr.UlliacwhichtookplaceonAugust27.

Mr.SonnyMirth,lawyerforExpropriatingAuthorityattendedthatmeetingwithMr.Ulliac,butdidnot

answertheconcernsraisedintheAugustl3letter,statingthattheywerenotauthorizedtodiscussthe

purposeofthetaking.Mr.MirthdidhoweversuggestthatsellingtheirsharestotheMunicipality

insteadofthelandsandbuildingsmayalleviatetheirtaxproblems.Alternativessuchasalandswapor

alongtermleasebyWWTtotheExpropriatingAuthorityweresuggestedbyMessrs.Wolffand

Taitinger,butwerenotwelcomedbyMessrs.MirthandUlliac.

Attherequestofthepartnership’saccountant,Mr.GlenLaubenstein,ChiefAdministrativeOfficerfor

ExpropriatingAuthoritymetwithKimWolffandRonTaylorforlunchonSeptember
10th

atthe

LongshotRestaurant.Mr.Laubensteinapologisedforthelackofinformationandpromisedfull

transparency.Mr.Laubensteinreferredtothelocationofthearenaasthe“worstkeptsecret”and
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promisedthatMr.Taylorwouldreplyindetailtothepartnership’sAugust
13th

letter,whichMr.

LaubensteinandMr.Taylorstatedtheyhadnotseen.

AreplycamefromMr.Mirthbyunannouncedfaxat8:30amonFriday,September21(Exhibit5,Tab

11),causingconsternationamongstthestaffwhichhadnoideaofwhatwashappening,whichfaxdid

notaddresstheconcernsraisedintheAugust
13th

letter.

AseriesofcommunicationsfollowedasshownatTabs12-16ofExhibit5,notaddressingthereal

issuesandmakingnorealattemptstocomecleanontheintendeduseorprovidingmeaningful

negotiations.Thewitnessestestifiedtheybecameawareofthepurposeofthetakingwhentheysawon

theinternetaNoticeofMeetingofCouncilscheduledforNovember27atwhichexpropriationof

landsrequiredforthearenawastobediscussed.

Mr.WolfftestifiedthathehadlookedupCCARPafterseeingareferencetoCCARPandcatalyst

projectsintheOctober
4th

letterfromMr.Mirth.HereadCCARPaswellasthelandusebylawsof

2012andfromhisreading,determinedthatthedesignateduseoftheirpropertywas“commercialoffice

use”.HesawthatthewordarenawasusedinCCARPthreeorfourtimes,justingeneralterms

referringtohigherdensityhighrisecommercialprojectswestofHardinStreet.Healsonotedreference

toanentertainmentareaalongMacDonaldAvenuewithoutdoorcafes,restaurants,theaters,etc.,aswell

as“apotentialarena”,“whichdidnotclickwithme”.Healsoreviewedthelandusebylawand

determinedthattheirlandswerezonedfor“office/professional/commercial”uses,whichiswhatthey

had.

Mr.Wolfftestifiedthathehadattendedsomepublicconsultationswithrespecttoproposedchangesto

theFranklinAvenuecorridor,referringtosharedstreetscapeandpedestriantypeofactivitieswhichhe

dismissed,feelingthattheplannersweredisconnectedwiththecommunityandtheeffectsofthe

weather.Mr.TaitingertestifiedthatheattendedameetingintheFuture/ForwardBuildingandtriedto

determinewhethertheirexistingsurfaceparkingwouldbegrandfathered,butwasnotabletoobtainany

response.

AskedwhethertheintendedExpropriationswerefair,soundandreasonablynecessary,Mr.Taitinger

repliedthattherewasnofairnessintheprocessinthatExpropriatingAuthorityfailedtoanswer

questionsabouttheactualprojectanddeliberatelywithheldinformationfromtheOwners;thereisno

soundnessasthearenawillcausemajordisplacementsandtotaldestructionoflucrativebusinesses,and

astheprojectwasnotprecededbyanybasicpreliminarystudiestoaddressamajorparkingproblem,

andthesuggestionthataMasterDeveloperwilldesignandfindamajortenantinsomesixmonthsis

devoidofreality.Expropriatinglandsforaprojectwhichmayneverproceedmayalsogotothe

fairnessissue.

Mr.Taitingerstatedthatmunicipalrepresentativesgivinginformationselectively,dependingonwho

theyknew,isnotfair,andthatexpropriatinglandswithouthavingaPublicPrivatePartnershippolicyin

place,withouthavingFederal/Provincialfundinginplace,withouthavingsecuredasportsteam,

withouthavingsecuredprocurement,andwithouthavingevaluatedotherentertainmentvenues,isnot

sound.Further,thereisnopublictransitinplace,noleasingstudiesforcommercialleasespace
demand,nohotelinterestandnohoteliersecuredfortheadjacenttower.

Cross-Examination

Incross-examinationbyMr.Parker,Messrs.WollfandTaitingerrepeatedtheirconcernsthatnosound

leasingstudieshadbeencompletedandthatnolenderwouldlikelyfinance70,000-80,000squarefeetof
commercialspacewithouttenantcommitments.Theyalsorepeatedtheirconcernthatthe
ExpropriatingAuthoritywouldnotdealwiththemastenantswithrespecttotheirrentalinquiries.
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ViewbyInquiryOfficer

AstheExpropriationLandsarelocatedimmediatelynexttothebuildinginwhichtheInquiryHearing

tookplace,theInquiryOfficerhadampleopportunityanddidvisitthesiteoftheExpropriationLands
repeatedly,inordertofamiliarizehimselfwiththegenerallayoutandtopographyofthearea.

III.ARGUMENTSADVANCEDBYTHEPARTIES

A.SubmissionsbyTheExpropriatingAuthority

Ms.McNaughtan,onbehalfoftheExpropriatingAuthority,insummation,madethefollowingsubmissions:

1.TheonlyissuefordeterminationbytheInquiryOfficeris“whethertheintendedexpropriationis
fair,soundandreasonablynecessaryintheachievementoftheobjectivesoftheExpropriating
Authority”.Thestatedobjectiveisthe“constructionofasportsandentertainmentfacility”,which
isamunicipalpurposewithinthescopeofSection14oftheMunicipalGovernmentAct,as
admittedbyMr.JamesJohansen,anexpertwitnessforoneoftheOwners.Thereisnothingin
Section14whichsaysthatthestatedobjectivecannotbenefitotherpartiesandspecificallythatthe
ExpropriatingAuthoritycannotsellaportionoftheExpropriatedLands.

2.TheconstructionoftheproposedsportsandentertainmentfacilityontheExpropriationLandsisin

accordancewiththeCityCentreAreaDevelopmentPlanwhichwasapprovedbytheExpropriating
AuthorityinFebruary2012.

3.TheobjectorswouldlikemorestepsandstudiesbeforeproceedingwiththeExpropriation,butMr.
Taylorstatedthattheprocessfollowedisnotoutofthenorm,andMr.Johansenstatedthatthereare

noacceptedprocedurestofollowinordertoproceedbyarequestforproposalsandaP-3project.

4.FourproponentshavebeenidentifiedandMr.Taylorstatedthatallfourarelikelytorespondtothe
RFPwiththeirconcepts.PriceWaterhouseCoopersandsomeoftheproponentshavesubmitted
thatitisprudenttosecurethesitebeforeissuingarequestforproposalssothatallproponents
respondonthesamebasis,andMr.Johansenagreedwiththisprocess.

5.Withrespecttoparking,itisclearthattherewillnotbeanywithinthearenafacilityandthatthe
Municipalityintendstoreplaceanyremovedparking,makeuseofsharedparkingwithother
developers,andbuildanewparkingstructureasmayberequired.

6.ThereisnoevidencethattheTestFitisinerror,anddespiteasmallencroachmentontheNomad
Hoteluse,andthereisnointenttoacquiremorelandsthatarethanarenecessary.

7.Fundingisinplacethroughannualbudgetsasisnormalformunicipalities,andpartofthefunding
willbeobtainedfromdevelopers.Capitalplansarenotbudgets.

8.TheExpropriationsarenotprematureandarerequiredtoproceedwithRFP’s.Councilhas
approvedCCARPandthissiteandthefactthatthisisanelectionyearisirrelevant.

9.Itisrecognizedthataneasementisrequiredtoprovideaccesstotheparkingrampandloading
facilitiesfortheNomadHotel,andtheNomadHotelwillretainsufficientparkingtoremainasa
conforminguseunderthezoningbylaws.

10.TheevidenceisthatcouncilhasagreedtodelaypossessiondateuntilDecember31.
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11.ItisrecognizedthatthelandusebylawpassedinApril2012wasnotfullyincompliancewith

CCARPwithrespecttocommercialusesandanamendmentwaspassedinFebruary2013,making

thenecessarycorrections.

12.CCARPisnotaplanwhichneedstoprovidespecificsoflanduseforeverysiteanddidnotprovide

specificsforthissitesuchastoprotectlandvaluesandprovideflexibility.

13.TheConceptPlanpreparedbymiconfirmsfeasibilityoftheproject.TheZukdecisionconfirms

thataplanbeingconceptualonlydoesnotmeanthatitisnotsound.TheevidenceofMr.Tayloris

thatallrequiredservicesareinexistenceonFranklinAvenue,includingelectricalandfibreoptics.

14.TheExpropriationisreasonablynecessaryasthelandsarerequiredforthefacility,inaccordance

withthecriteriaapprovedbytheMunicipalCouncil.

15.Withrespecttotheissueoffairness,thereisnolongerastatutorydutyforanExpropriating

Authoritytonegotiatealthoughitisrecognizedthatsomestepstonegotiatearedesirable.Inthe

CalgaryexpropriationofShellCanada,InquiryOfficerNielsenindicatedthat“negotiationswitha

purchaserneednotreachanyparticularlevelorstage”.Theevidenceindicatesthatstepsto

negotiateweremadewithWWTHoldingsLtd.,A&W,theNomadHotel,andtheKegRestaurant.

ItisclearthatbyOctober
3rd

or
4th

2012,twomajorowners,CankoGroupInc.andWWThad

indicatedthatanexpropriationwouldbenecessary.Therewereextensiveexchangesof

correspondencebetweenWWTandtheExpropriatingAuthorityaswellasbetweenA&Wandthe

ExpropriatingAuthority,evidencingthatnoagreementcouldbereached.

16.ThereisacleardisagreementbetweentheevidenceofMr.TaylorandMr.Thorsteinsonwith

respecttotherequiredtakingofLots18and19.Itisclearhoweverthatthereweremanymeetings

andon-gongdiscussionswithrespecttoparking,asacknowledgedbybothparties.

17.PartoftheconsiderationfairnessiswhethertheExpropriationevidencesabalancingofprivateand

publicinterests.Inthepresentcircumstances,itisclearthatthelandsarerequiredandthatthe

Municipalityhasattemptedtobalanceallinterests.

B.SubmissionsbyTheOwners

Mr.Mallon,onbehalfofKegRestaurantsLtd.and1179216AlbertaLtd.argued

that:

1.Therearethreemaintopicstobedecided,

a)whetherthesiteoftheproposedarenashouldbeapproved;
b)whetherExpropriationofthewholesiteshouldbeapproved;and
c)whethertheExpropriationshouldbeapprovednoworatamoreappropriate

time.

2.ThetesttobeappliediswhethertheExpropriationisfair,soundandreasonablynecessarywitha

viewtotheobjectivesoftheExpropriatingAuthority.Anydoubtsaretoberesolvedinfavourofthe

Owners.

3.Thefirsttestoffairnessisproceduralfairness.Priorto1994,therewasastatutorydutytonegotiate

withtheoccupierandotherinterestparties.Whilenegotiationsarenolongerrequiredbystatute,

themunicipalityisstillrequiredtoatleastattempttonegotiatewithowners,inthespiritoffairness.
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TheargumentbycounselfortheExpropriatingAuthoritythatnegotiatingwithatenantcouldbe

construedasinducingabreachofcontractisnotwellfounded,astheExpropriationActbyitsvery

naturecontemplatesthebreachofcontracts.ItisclearthattheKeghadaninterestinthelandsand

thatfairnessrequirednegotiationswiththem.

4.Theevidencealsoshowsasimilarrefusaltodealwithotherownersandtenantsinafairmanner,

notadvisingthemoftheintendedExpropriationsandrefusingtonegotiatewiththem.The

explanationofMr.Taylorthattheydidnotwanttodisclosethenatureoftheprojectandinfluence

thevalueofthelandsiswithoutmerit,assection45oftheExpropriationActsetsoutquiteclearly

thatanyincreaseinthevalueofthelandresultingfromtheExpropriationisnotbetakeninto

accountindeterminingthecompensationpayabletotheowner.

5.Substantively,theproposedexpropriationdoesnotmeetthetestoffairness,asitdoesnotbalance

theinterestoftheownersandtheMunicipality.

6.Mr.Johansen,sexpertevidenceindicatesthattheproposedtakingisnotsoundbecausetherewasno

propersiteselectionprocess,andtherewerenoarchitectsorengineeringreportswithrespecttothe

site.TheFitTestdidnotaddressissuesofutilities,access,parking,etc.,andthetakingis

prematureinthatthelandsmaynotberequiredforanothertwoyears.Mr.Taylor,onbehalfofthe

ExpropriatingAuthority,admittedthattheRFPhasnotyetbeenissued,thereisnoproponent

selected,thereisnotdetaildesign,nogeotechnicalreport,noparkingstudy,notenantstudy,no

trafficimpactassessment,nodevelopmentagreementsigned,andnoProvincialorFederalfunding

secured.

7.Additionally,thetakingisnotreasonablynecessaryfortheobjectiveoftheMunicipality,whichis

statedtobetheconstructionofasportsandentertainmentfacility.TheevidenceoftheOwnersis

thattheprojectwouldhaveanegativeeffectontheCity,thatotherpotentialsiteswerenotproperly

investigated,andthattheconceptisflawedandtheremaybeacitizenbacklash.Siteselection

maybeimportantforasuccessfulRFP,butsiteacquisitionisnot.

8.TheintendedtakingoflandsusedbytheKegisexcessiveanddoesnotrecognizethataportionof

thesaidlandsarerequiredforaccesstothebackdoorandtotheramp.Mr.Tayloragreesthatthe

takingofalloftheproposedlandsisnotrequiredandsuggestgrantinganeasementofthoselands

inthevicinityoftheKegRestaurantbacktotheowners.

9.Bywayofsummary,Mr.Mallonstatedthatthereisnomandatoryproceduretobefollowedwith

respecttothedevelopmentofanarena,butthelevelofriskthattheprojectmayneverbecompleted

increaseswithoutsupportingstudies,andthetakingmaynotbereasonablynecessary.Whilethe

MunicipalityhasthepowertograntaneasementtotheKegandNomadHotelowners,italsohas

thepowernottograntsucheasement.Finally,theMunicipalityhasnotproducedenough

informationtodeterminewhetherornotothersiteswouldbemoreappropriate

Allinall,Mr.Mallonsubmittedthatanexpropriationisanultimateremedytobeusedonlyasalast

resort,andinthepresentcircumstances,itisnotfair,soundorreasonablynecessarytoexpropriatethe

KegParkingLands.

Ms.O’CallaghanrepresentingtheinterestofWWTHoldingsLtd.andWolffTaitingerLLPstatedthat:

1.Messrs.WolffandTaitingerdidsetoutintheirtestimonywhytheproposetakingisnotfair,sound

orreasonablynecessary.BothMr.WolffandMr.Taitingerhavestrongrootsinthecommunityand

theirinterestintheselandshasprovidedeaseofaccesstotheirclients,proximitytobanks,andan
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expectedretirementincome,allofwhichshouldbetakenintoaccountandbalancinginterest.

2.TheExpropriatingAuthoritydidnottreatMessrs.WolffandTaitingerfairlyinrefusingtodisclose

thepurposeandotherdetailsoftheintendedExpropriationandinrefusingtonegotiate.

3.TheintendedExpropriationofthelandsisnotsoundinthattherehavenotbeensufficientstudies

andthereisnotsufficientinformation,asstatedbyMr.Johanseninhisreporttomakeareasonable

judgmentastowhichofanumberofsiteswouldbemoresuitable.Statingthattheproponentswill

determinethedetailsofthesitedoesnotprovideevidencethattheproposelocationofthearenais

sound.

4.Therearemanyvariablestobedeterminedbeforeitcanbeassessedwhetherornotthesitewillbe

necessaryfortheproject,anditisnotnecessarytoacquirethesitefortheRFPprocess.Altogether,

Ms.O’Callaghanstatedthattheintendedtakingisnotfair,soundorreasonablynecessary.

Mr.MichaelMarion,representingALBERTAFOODSERVICESINC.andFDCBrandsInc.,asthe

tenantsandoperatorsoftheA&WDrive-In,statedthatthedeterminationofwhethertheintended

Expropriationisfair,soundandreasonablynecessaryisnotaspecifictestandtherearemanyfactors

andcriteriatobelookedat.Hearguedthat:

1.Anexpropriationrepresentstheexerciseofanultimatepower,nottobeusedunlessthe

ExpropriatingAuthoritycanshowthatallelementsofthetestaremet.Itisanobjectivetesttobe

metthroughreasonableevidence,takingintoaccounttheobjectiveoftheExpropriatingAuthority,

whichinthiscaseistheconstructionofanarena.

2.TheevidenceisthattheprocessofselectingasiteforanarenastartedinJuly2011,butthatthere

wasnodisclosuretotheownersandtenantsinordertokeepcostsdownandensuretransparencyin

restrictingdisclosure.Theendresultisthatthereisnotenoughobjectiveevidencethattheselected

siteisappropriate,thattheprojectwillevercometofruition,orthattheselectiveproponentswillbe

abletoachievetheintendedconstruction,assuch,theintendedExpropriationisnotreasonably

necessary.

3.TherehasbeennoconsiderationgiventothefactthatALBERTAFOODSERVICESINC.andFDC

BrandsInc.havebeengoodcontributorstothecommunityandthattheyhaverightsofrefusalwith

respecttotheoccupiedlands,andassuch,thereisnoproperbalancingofinterest.

4.Specifically,asstatedbyMr.Taylor,CCARPwasadoptedbycouncilfortheMunicipalityin

February2012,adoptingcertaincriteriafortheconstructionofanarenawhichhadbeendetermined

withoutpublicconsultationinthesummerof2011.Thereissupposedtobepublicinputintoarea

redevelopmentplans(asopposedtoareastructureplans).Assuch,theprocessfollowedbythe

ExpropriatingAuthoritywasnotfair.

5.Mr.Tayloradmitsthatthelackofpublicprocessandarushinhavingthelandusebylawapproved

resultedinerrorsinthedescriptionofprescribedallowableuseswithrespecttotheselectedlands.

6.Asaresultofitsdecisionnottodealwithanytenantsasowners,ExpropriatingAuthorityfailedto

properlydisclosetheextentoftheprojecttothemasowners,andevenfailtogivethemnoticethat

councilwouldbeconsideringtheexpropriationoftheirlandsatitsNovember27,2012meeting.
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7.Although,inchargeoftheproject,Mr.Taylorindicatedthathedidnotwanttoknowwhat
processeswerebeingfollowedbyLandAdministrationwithrespecttothenegotiationand
acquisitionofrequiredlands.

8.TheevidenceshowsthatcounselfortheMunicipalitywasmisledinthedocumentationprovidedto
supporttheNovember27,2012decisiontoexpropriate,particularlyinstatingthatattemptsat
negotiationshadfailedwhensomeofthetenantsownershadinfactneverbeenapproached,in

statingthatthelandswererequiredforthestartoftheprojectin2013wheninfacttheywouldnot
berequireduntilatleast2014ormaybe2015,andinnotbeingentirelyforthcomingwithCouncil.

9.FinancingfortheprojectisprojectedtobebasedonapotentialP-3partnership,butcouncilhasyet
toadoptapolicyforsuchfinancing.

10.IftheExpropriationisapproved,therewillbeaveryreallosstotheOwners,whiletheprojectmay
infactneverproceedbecauseoftoomanyunknownsandrisks.Thisdoesnotrepresentabalancing
ofinterest.

Mr.JudsonVirtue,representingTreitHoldings3Corporation,statedthatthepowerofexpropriationis
theultimateexerciseofagovernmentpower,whichistobeexercisedwithrestraint,asenseoffairness
andclearlywithinthescopeofthelegislation.Mr.Virtuearguedthat:

1.ThestatedobjectiveoftheExpropriatingAuthorityof“construction”ofasportsandentertainment
facilityisinfactinaccurateandmaybebetterdescribedastheassemblyoflandsforapropose
privatepublicpartnershiportorevitalizedowntown.

2.TherehasbeennofairnessbytheExpropriatingAuthorityinitsdealingsastherehadbeen
insufficientpriordiscussionsandnegotiationswiththeowners,insufficientpublicdisclosuresand
consultationandlackofdisclosureinSection635oftheMunicipalGovernmentActwhichstates
thatadescriptionofanyproposeacquisitionoflandmustbedisclosedinanAreaRedevelopment
Plan;inthisrespectitisclearthatCCARPdoesnotspecifythelocationoftheprojectwith
sufficientdetail.

3.TheevidenceofMr.Tayloristhattherewasnoarenaspecificpublicconsultationalthoughhestates
thatCCARPidentifiedandsetthecriteriafortheproposearena.

4.TheNovember27,2012meetingofcounciltoapprovetheExpropriationdidnotgiveadequate
noticetotheOwnersanddidnotallowforadequatepublicdiscussion.

5.TheNoticesofExpropriationspeaksofa“sportsandentertainmentfacilityE,butinfacttheproject
contemplatesamixedusefacilityincludingretail,commercialandhotelspace.

6.ThediscussionswhichtookplacebetweenrepresentativesofExpropriatingAuthorityandMr.
ThorsteinsonandMr.GuillemotasrepresentativesofTreitHoldings3Corporationwere
misleading,werenottransparentanddidnotmakefulldisclosurewiththeeffectthatthe
Landownerwasnottreatedfairly.

7.ItisnotsoundthattheExpropriationononehandcontemplatethecontinuedexistenceofthe
NomadHotelandtheKegRestaurantwhileatthesametimeremovingessentialaccessfor
deliveries,staffandbothsurfaceandundergroundparkingwhilenotmakingadequatealternative
provisions.
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8.ItisnotnecessaryorfundamentalthatthelandbeacquiredbeforetheRFPisissuedorbeforea
detaileddesignisprepared.

Accordingly,Mr.VirtuesubmittedthattheintendedExpropriationsarenotfair,soundandreasonably
necessary.

C.ReplybyMs.McNaughtan

InreplytothesubmissionsofcounselfortheOwners,Ms.McNaughtanarguedthat:

1.TheExpropriatingAuthorityhasproposedaneasementforsharedaccess.

2.TheKegandNomadfacilities,aswellasotherfacilitiesfortheproject,andaccordinglydoesnot
representandexcessivetaking.

3.ItwouldbeinappropriateforExpropriatingAuthoritytotakeAssignmentsofLeasesfromtenants
withoutfirsthavingnegotiatedorpurchasedthelandsfromtheregisteredowners.

4.HerlettertoWolffTaitingeratTab12ofExhibit5didnotstatethattheNovember27meetingof
councilwasaprivatemeeting,butratherthatthemeetingwasnotsetforasapublicmeeting.

5.NodecisionwasmadebyExpropriatingAuthoritywithrespecttothesiteoftheproposearenain
2011;thepersonalopinionofMr.Tayloratthattimeisirrelevant.NegotiationswithOwnersare
notrequiredasapreconditionofexpropriation;theZamaldecisionstandsforthepropositionthat
negotiationsmaynotbecontinuous.

6.TheevidenceofMr.TaylorisimportantforExpropriatingAuthoritytocontrolthesitebefore
issuingitsrequestsforproposals.

7.TheevidencefromMr.Taylorwasthatitisunlikelythattherewouldberesponsetotheirrequest
forproposals.

IV.INOUIRYOFFICER’SFINDINGOFFACTS

1.TheExpropriatingAuthorityhassatisfiedalloftherequirementsoftheExpropriationAct,andhas
takenallnecessaryproceduralstepstoinitiatethisInquiryasrequiredbytheActandthe
regulationsthereunder.

2.TheNoticeofIntentiontoExpropriatestatethat“theworkorpurposeforwhichtheinterestinthe
landisrequiredis:Constructionofasportsandentertainmentfacility.”

3.PursuanttoarequestforinterestwithrespecttoaMasterDeveloperforaRegionalEventsCentre
andEntertainmentDistrict,theExpropriatingAuthorityreceivedfourproposalsinApril2011,four
ofwhichwereshortlisted.Basedupontheresponsesreceived,itwasdeterminedthatthepreferred
courseofactionwouldbetopreparearequestforproposals,tobeissuedtotheshortlisted
proponentsafterselectionandacquisitionofaspecificsitefortheproposedsportsand
entertainmentfacility.
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4.TheExpropriatingAuthorityhasapprovedaCityCentreAreaRedevelopmentPlanbybylawin
February2012,identifyingstrategicandiconicprojectsfortheredevelopmentofdowntownFort
McMurray.Criteriaforthelocationofasportscentreandrecreationfacility(sometimesreferredto
as“Arena”)werecontainedinCCARP.

5.Asafollow-uponCCARP,theExpropriatingAuthorityadoptedtheCityCentreLandUseBylaw,
withPart9referringspecificallytotheCityCentreAreaRedevelopmentPlanspecialarea.

6.ItistheevidenceofMr.RonaldTaylor,LeadProjectCoordinator,thattheexactlocationofthe
ArenawasnotbespecifiedinCCARPsoasnottoundulyinfluencetheacquisitionpriceofthe
affectedlands.

7.ThoseofthefeesimpleownersandtenantsoftheExpropriationLandswhoreadCCARP,testified
thattheydidnot,afterreadingCCARP,knowofthespecificintendedlocationoftheArena.

8.Mr.ArniThorsteinson,whosecompanyTempleHoldingsLtd.(listedontheTorontoStock
Exchange)isthebeneficialowneroftheNomadHotelandlessoroftheKegRestaurant(through
TreitHoldings3Corporation)ispartofoneoftheshortlistedRFIconsortiums,testifiedthathewas
advisedonaconfidentialbasisoftheproposedsiteoftheArena,andthathewastoldthatnoneof
theNomadHotellandswouldberequired.

9.Thereisnoevidenceofanyoftheotherfeesimpleownersortenantsbeingprovidedwithanysuch
confidentialinformationuntiltheapprovaloftheExpropriationsbytheExpropriatingAuthorityat
thecouncilmeetingonNovember27,2012.

10.OtherthantheoffermadetoWWTHoldingsLtd.asfeesimpleowneronJune20,2012,noneof
thefeesimpleownerswerepresentedwithpurchaseoffersbeforetheissueoftheNoticesof
Expropriation.

11.Onlysparseinformationwasmadeavailabletotenantsandpartieshavinganinterestinanyofthe
ExpropriationLandspursuanttotheExpropriatingAuthority’sstatedpolicy,astestifiedbyMr.
Taylor,thattherewouldbenonegotiationswithsuchotherpartiesuntilthefeesimpleinteresthad
beenacquired,inordernottoadverselyaffectlandvalues.

12.IBIArchitectspreparedaconceptplanfortheArenablockasaTestFit,todeterminewhetheran
arenacouldbeconstructedontheselectedCityBlock,andconcludedthatitcould.

13.The1131ConceptPlanalsoshowstheconstructionofamulti-usecorporate,commercialandhotel
complexonthesaidCityBlock,butitexcludes,aspartoftherequiredlands,thelandsoccupiedby
theNomadHotelandtheKegRestaurant.TheconceptplanshowstheArenaasoccupyingalarge
portionoftheCityBlock.

14.TheKegParkingLands,registeredinthenameofTreitHoldings3Corporation,areusedbythe
NomadHotelandKegRestaurantforcustomerparking.

15.The1131ConceptPlanmakesnoprovisionforaccesstotherampleadingtotheunderground
parkingoftheNomadHotelortotherearservicedoorusedbytrucksforthedeliveryofsuppliesto
theKegRestaurant.Nordoesitprovideforanalternatelocationofthegarbageandgrease
containerswhicharecurrentlylocatedonLot17whichwouldbecomepartoftheArenalands.
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16.Theff1ConceptPlanshowstheArenaasbeinglocatedovertheA&WLands,whoseregisteredfee
simpleownerisCankoGroupLtd.andwhichlandsareleasedtoALBERTAFOODSERVICES
INC.andFDCBrandsInc.,operatinganA&WRestaurant.

17.The1131ConceptPlanshowstheArenaasbeinglocatedovertheWWTLands,whoseregisteredfee
simpleownerisWWTHoldingsLtd.andwhichlandsareleasedtoWolffTaitingerLLP.

18.AlthoughtheExpropriatingAuthorityhasindicatedthatasharedeasementcouldbeenteredinto
withTreitHoldings3CorporationtoprovideaccesstotheNomadHotelundergroundgarageramp
andforaccesstodeliverytrucksattherearoftheKegRestaurant,thereisnoevidenceofanysuch
sharedeasementhavingbeingenteredintoortermsagreed.

19.AspointedoutbyJamesJohansen,qualifiedexpert,thereisnoevidenceofanytransportation
studies,parkingstudies,utilitiesstudies,oranyotherstudiesorreportsrelatingtotheselected
Arenasitetoestablishthatitisappropriatefortheoperationofanarena,noristhereevidenceof
anyformalstudycomparingthebenefitsoftheselectedsitetoanyalternatesitesinthedowntown
businessdistrict.

20.ThereisnodetailedsiteanalysistoestablishthattheconceptplanpreparedbyIBIArchitectsfor
TestFitpurposeswouldsatisfytheoperationalrequirementsofanarena.

21.ThereisnoExpropriatingAuthoritypolicyorbylawcommittingtoprovideadequateparkingtothe
Arenafacility;thecurrentlandusebylawfortheArenaspecifiesthatnoparkingneedbeavailable
forusers.

22.ThereisnoPrivatePublicPartnershippolicyorbylawadoptedbytheExpropriatingAuthoritytobe
usedinconjunctionwiththeproposedRFPforthedevelopmentoftheArena.

V.OPINIONANDREASONS

1.Thequestionbeforeme,astheInquiryOfficer,iswhethertheintendedexpropriationbythe
ExpropriationAuthorityisfair,sound,andreasonablynecessaryfortheachievementoftheobjectives
oftheExpropriatingAuthority.

2.Inthiscase,assetoutintheNoticesofIntentiontoExpropriate,theExpropriatingAuthority’sobjective
istheconstructionofasportsandentertainmentfacility.

3.TheExpropriatingAuthorityhassatisfiedtherequirementsoftheExpropriationActandhastakenall
necessarystepstoinitiatethisInquiryasrequiredbytheActandtheregulationsthereunder.

4.TheconstructionofasportsandentertainmentfacilityorArenaisapropermunicipalpurpose,entitling
theExpropriatingAuthoritytoexpropriatelandsrequiredforaproject.

5.TheExpropriatingAuthoritydidnotproceedfairlywiththeOwnerswithrespecttotheintended
Expropriations.Inparticular,

(a)bydefinitionundertheExpropriationAct,anownerisnotonlytheregisteredfeesimpleowner,but
alsoanyotherperson(orcorporation)whichisatenantorhasaninterestinthelands;
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(b)fairnessincludesadvisingtheownersandotherinterestedpartiesofpublichearingswithrespectto
theintendedproject,clearlyidentifyingtherequiredlandsandthepurposeforwhichtheLandsare
required;and

(c)fairnessincludesadvisingtheownersoftheintendeduseofthelandsandprovidingtothem
sufficientinformationabouttheprojectandlandrequirements.

6.Theintendedtakingisnotsoundinthat:

(a)detailsoftheproposedprojectarenotsufficientlyadvancedfortheExpropriatingAuthorityto
makeareasoneddecisionastotheappropriatenessoftheprojectandtheidentificationofthe
requiredlands;

(b)thereisnoevidenceofpreliminarystudieshavingbeingconductedtoascertainthatadequate
utilities,parking,andtransportationwillavailablefortheproject;

(c)thereisnosatisfactoryevidencetoindicatethattherequestforproposalswillbesuccessful,thatthe
ExpropriationLandswillberequiredfortheactualdetaileddesign,orthatasatisfactoryand
reasonablePrivatePublicPartnershipagreementcanbeenteredinto;and

(d)noadequateprovisionshavebeenmadetoproviderequiredaccesstotheNomadHotelparking
rampandfordeliveriestotheKegRestaurant.

7.ContrarytotheindicationintheNoticeofIntentiontoExpropriate,theimmediateproposeduseofthe
landisnotforthepurposeofconstructingasportsandentertainmentfacility,butrather,asindicatedby
thewitnessforExpropriatingAuthority,theintentionistoacquirethelandsforthepurposeofissuing
andobtainingaproperresponsetoaRequestForProposals;assuch,thereisnoreasonableassurance
thattheprojectwilleverproceed,andaccordingly,theexpropriationofthelandsisnotreasonably

necessaryatthistime.

8.IamthereforeoftheopinionthattheintendedExpropriationoftheExpropriationLandsbythe
ExpropriatingAuthorityisnotfair,fairsoundorreasonablynecessaryfortheachievementofthe
objectivesoftheExpropriatingAuthority.

9.Incomingtothisconclusion,Iamnotunmindfulofthedeterminationwhichhasbeenmadebythe
MunicipalCouncilthatarevitalizationofthedowntownofFortMcMurrayisrequiredonanurgent
basisandshouldbefasttracked,noramIunmindfulofthefactthataPrivatePublicPartnershipmaybe
agoodandsensibleapproachtofinancingthisproject.However,theuseofPrivatePublicPartnership
tofundandmaybetoacceleratetheconstructionofaprojectisnotasufficientreasontodenyOwners

theirpropertyrights,contrarytotheprovisionsoftheExpropriationAct.Theuseoftheexpropriation
processmaystillbeavailableafterallnecessarystudies,etc.,havebeencompletedbythesuccessful

proponentortheMunicipality,andallnecessarystepshavebeencompletedandapprovedbyCouncil
fortheprojecttoproceed.
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10.Iwishtothankallcounselfortheircooperationandclarityinputtingforththepositionsoftheir

respectiveclients.ItismyopinionthatallreasonablecostsoftheOwnerswithrespecttothisInquiry

shouldbepaidforbytheExpropriatingAuthoritypursuanttoSection15(10)oftheExpropriationAct.

ThisreportoftheInquiryOfficerismadepursuanttoSection16(1)oftheExpropriationActtothe

ApprovingAuthority,theMunicipality.

DATEDattheCityofEdmonton,intheProvinceofAlberta,this
15th

dayofMarch.2013.

LARRYP.CARR,Q.C.
InquiryOfficer
1296,10665JasperAvenue
Edmonton,Alberta,T5J3S9


